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Before we start to know about Law，let us see 这 law can actually solve any 


dispute by looking at hovw can a court judge could do in this case. 


A law teacher (famous sophist Protagoras: 普 中 泰成 拉 B.C 481-411) took on a pupil 
Euathlus 伊那 塞 拉 斯 . Protagoras was to demand very high fees because of his 


excejlent Teputation. 


Euathlus could not pay any fees because he had no money. They made an agreement 
that as Soon as Euathlus won his first case he would begin paying. Because 
Protagoras was So good and famous, Euathlus was bound to start winning cases and 


both would be happy. 


Euathlus proved a very good learner and left Protagoras well versed in ljaw. But then 
he decided not to Practise and never took on a Single case. So the teacher never got 


any money. 
Protagoras therefore sued Euathlus for his fees: 


Protagoras put forward his argument Saying: "了 工 win this case, as per the court of ]jaw， 
Euathlus has to pay me as the case is about his non-payment of dues. And 让 I lose the 
case, Euathlus will still pay me because he would have won his first case.… So either 


way 工 will get the money ". 


Equally brilllant，Euathlus argued back Saying: "开工 win the case, as per the court of 
law, I dont have to pay anything to Protagoras as the case ls about my non-payment 
of dues. And 让 I lose the case, [I dont have to pay him because [havent won my first 


case yet .… So either way, Iam not going to pay the teacher anything 


Will the teacher get his fee?” 
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Q Classification of 1aw 


1. Written Vs. Unwritten (成 文法 vs. 不 成 文法 ) 


2. Civil vs. Common law (大 陆 法 系 vs. 普 通 法 系 ) 


3. Civil vs. Criminal law (民事 _ vs. 刑事) 


(a) Civjl law: It refers to a civil wrong or a breach of civjil obligation. This includes 
contract law, tort law, family law,， law of trust, company law, law of agency,， law of 
partnership.… and basically all other branches of business law or commercial ljaw are 
part of civjl law (the list jg endless). Constitutional ljaw and administrative law may 
also be regarded as part of civil ljaw. Civil law regujlates the Telationship between 
individuals. It ls the individuals duty to bring an action in civil law 站 he thinks that 
his fights have been infringed upon. The government has no business in that, Saved as 
to provide legal aid where applicable. The plaintiftt must establish his claims against 
the defendant on the "balance of probabilities.”The remedy that the Plaintift may 
expect 让 he wins the case ls normally damages, ie. compensation in terms of money)， 
OF Sometimes injunction，specific performance， or otherwise. But the defendant w 训 
never end up in jail even 迁 he loses the case， 

(b) Criminal ljaw: A wrong against the state (Society). This includes homicide, assaujt， 
theft, fraud, rape，etc. While the aim of civil law is to compensate the plaintifft， the 
target of criminal law 1 mainly to punish and reform the convicted criminals，and 
even to disable them temporarily from presenting a danger to the society. Since they 
are thought to have caused a harm to the Society as a whole, the Department of Justice 
will be responsible for prosecuting the accused, although an individual may in theory 
also be able to initiate a criminal action.(9.14 of the Magrstratesy O1arinza1zce. In a 
criminal action, it lg the duty of the prosecution to Prove the gulilt of the accused 


beyond reasonable doubt. 





4. Enacted vs. Decisional vs. Customary (议会 立法 vs. 法 庭 决定 vs. 地 方 习 惯 ) 
$. Municipal (domestic) vs. International (国内 法 vs. 国 际 法 ) 


6. Constitutional vs. Public vs. Private ( 害 法 vs. 公 法 vs. 私 法 ) 
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7. Substantive vs. Procedural (实体 法 vs. 程 序 法 ) 

8. Common Law vs. Statute Law (案例 法 v 议会 立法 ) 

9. Common Law vs. Equity (see p.14) (普通 法 v 衡平 法 ) 

10. Delegated Legislations Under a Statute (授权 立法 ) 
e.g. Rules 规则 , orders by-laws 


*# The three Institutions of Law and Separation of powers 三 权 分 立 


-egislature 
-了 上 xecutive 


-Judiciary 
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Q The Legal System in Hong 下 ong (JU) 
* The Court System in Hong Kong 

- Magistrate Court 裁判 法 院 

- District Court /County Conurt 区 域 法 院 


志 


- Court of First Instance (High Courb 高 院 原 讼 庭 
(Divisions in UK : Chancery Family Queens Bench) 


- Court of Appeal (High Courb 高 院 上 诉 庭 


- Final Court of Appeal (Privy Council House of Lords) 终审 庭 
- Tribunals: Specialized Courts, e.g8. 


- Labour 和 劳 资 审 裁处 

-Lands 士 地 审 裁 处 

- Small Claim 小 额 钱 债 审 裁 处 

- Insider Dealing 内 幕 交 易 审 裁处 


- Coroners 和 死 因 裁 判 庭 
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# Courts in Hong Kong 


Court of Final Appeal 


Composition: bench of 9 judges. It hears appeals in criminal and civil matters from 


Court of Appeal. 


It takes over the former role of the Judicial Committee of the Privy Council in UK as 
the court of final appeal for Hong 天 ong. No appeals against the decisions of the CFA 
are available. As an appellate court, it will only hear appeals. When they sit to hear a 
case, they wa invite an additional judge selected from a jlist of Non- permanent 
Judges consisting of senior Judges of other common law jurisdictions and local retired 


judges to join them. 


An appeal shall lie to the Court of Final Appeal in any civil cause of matter: 


(a) as a right, from any final judgment of the Court of Appeal，where the matter jn 
dispute in the appeal amounts to or is of the value of $1,000,000 or more. (Repealed) 
In all other cases, appeals to the CFA would only be allowed ifthe Court of Appeal or 
the CFA granted leave on the ground that the appeal involved a question which，by 
Teason of its great general or pubjlic Importance, or otherwise, ought to be Submitted to 
the CFA for decision. Following the repeal of section 22(]1)(a), all civil appeals to the 
CFA are now Subject to discretionary leave from either the Court of Appeal or the 
CFA, regardless of the amount involved. This change applies to Court of Appeal final 
judgments (whether Pronounced orally or delivered in writing) on or atfter 24 
December 2014. 


(b) at the discretion of the Court of Appeal or the Court of Final Appeal from any 
other judgment of the Court of Appeal，wpether final or interlocutory, 赴 in the 
opinion of the Court of Appeal or the Court of Final Appeal, as the case may be, the 
question involved in the appeal is one which, by reason of its great general or public 
importance, Or otherwise, ought to be Submitted to the Court for decision.( Most other 
common law jurisdictions, including England and Wales, Australia and New Zealand， 
require that leave be obtained before appeals can be made to their highest appellate 


CoOUrts.) 


The Rule of Law and Hong Kong Legal System 法 治 香 港 法 制 ”GEC1021 Lecturer: Terman Wong, K.N.( 黄 澳 岸 ) 


Court of Appeal 


Hears both criminal and civil appeals form the Court of First Instance and the District 
Court normally three judges, also considers applications from Attorney General for 
Teview of sentence and references by AG on duestions of law under the Criminal 
Procedure Ordinance， When lt slts to hear acase,， there will be three Justices of 


Appeal presiding. It is also an appellate court and only hears appeals 


Court of First Instance (Previously，"the High Court ") 


Single judge in civil matters; criminal，with jury of seven or in Special case nine jury 
verdict of at least $ to 2, except in charge attracting the death penaljty tries all serious 
offtences, e.g. murder, fape. The CFI is in fact the only court in Hong Kong that may 
useajury Ifa case has been initiated in the CFIL appeal may be available firstly to the 
CA, and secondly to the CFA. The CFI also functions as an appellate court and hears 
appeals from Masgistrates Courts，Labour Tribunals and Small Claims Tribunal 


exXercises Original, appellate and Supervisory jurisdiction 


District Court 


JInferior courts, Single judge, sitting alone 


CRIMINAL, JURISDICTION: serious criminal offences，with exception of murder， 
manslaughter and rape. The maximum term of imprisonment it can impose 1S Seven 
years. It also exefrcises limited appejllate jurisdiction in hearing appeajls from tribunals 
and statutory bodies conferred on it under various ordinances，including the Stamp 
Duty Ordinance (Cap 117), the Pneumoconiosis (Compensation) Ordinance (Cap 3060) 
and the Occupational Deafness (Compensation) Ordinance (Cap 409). 


CIVIL JURISDICTION im DC and SCT: 


The commencement notices to give effect to the two resolutions relating to the clivil 
jurisdictional limits of the District Court (DC) and the Small Claims Tribunal (SCT) 
passed by the Legislative Council on June 27, 2018 were published in the Gazette 
today (July 0). 


The two resolutions Seek to increase the civjl jurisdictional limits of the DC and 
the SCT stipulated respectively in the District Court Ordinance (Cap 336) and the 
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small Claims Tribunal Ordinance (Cap 338) as followsS: 


(a) increasing the general financial limit of the civil jurisdiction of the DC from $1 


mijllion to $3 million; 


(b) increasing the financial limit for land matters of the DC from $240,000 to 
$320,000 in terms of the annual rent or the ratable value or the annual value of the 
]and; 


(c) increasing the limit for the equity jurisdiction of the DC where the proceedings do 


not involve or relate to land from $1 million to $3 million，; 


(d) increasing the limit for the equity jurisdiction of the DC where the proceedings 


wholly involve or relate to land from $3 million to $7 million; and 


(e) increasing the limit for the SCT from $5S0,000 to $75,000. 


The Chief Justice of the Court of Final Appeal has appointed December 3, 2018 as 


the commencement date of the above jurisdictional Tise. 


Masgistrates Courts 


These are criminal courts permanent magistrates and Special magistrates permanent 
masgistrates are Cantonese Speaking，conduct cases in that language; petty offences， 
e.g. theft, loitering 闲逛 , possession of drugs, criminal damage, common assault, road 
traffic oftences, maximum sentence 2 years imprisonment, of 3 years for 2 or more 
offences where sentences to TIun consecutively 过 续 地 also _ preliminary hearing 
(committal proceedings) also Sit: in the Juvenile Court also as coroners Special 
masgistrates (no formal legal quajlifications), hear routine offences like littering 融雪 垃 


圾 and minor road traffic offences . 


Magistrates exercise a _ criminal jurisdiction，which covers a wide Tange of indictable 
and Summary offtences, Their powers of punishment are generally restricted to a 
maximum of two years' imprisonment, or a fine of $100,000, but in respect of certain 


offences their powers are greateT. 
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All indictable offences originate before a magistrate. The Secretary for Justice may 
apply to have a case transferred to the District Court or committed to the Court of 
First Instance depending on the Seriousness of the case. Appeals are brought from a 


magistrate to a judge of the Court of First Instance， 


Special magistrates may be quajified lawyers oOT persons with substantial experience 


in the legal field. They deal with cases of a more Toutine nature, Such as hawking and 








minor traffic cases， In general，since 2017 年 4 月 18 日 - The normal maximum 





Sentence is 2 years' imprisonment and a fine of $100,000. Maximum fine is $S0,000 


except where a greater Sum is Specifically provided. 


Small Claims Tribunal 


Inferior court，quick，informal，inexpenslive，jlegal representation not alowed 
jurisdiction in respect of disputes over contracts and monetary claims in contract oOT 
tort， Its jurisdiction has recently been expanded. Now t can hear claims for damages 
in contract and tort where the amount claimed is less than $75,000. Ifa claim is within 
the jurisdiction of the Tribunal, it cannot be brought in any other courts. A_ plaintiff 
can abandon part of his claim in order to give the Tribunal jurisdiction. The Presiding 
Officer may decide to transfer a compjlicated case to the jurisdiction of either the DC 
or the CFI.， The Small Claims Tribunal Ordinance Stipulates that the hearing of 
Tribpunal should be in an informal manner and Solicitors or barristers cannot represent 
the parties. A Presiding Officer hears and decides the case. After the Tribunal makes a 
decision，t may Teopen the case 于 one of the parties want to appeal against the 
decision. It may also admit new evlidence when it reopens a case If a case has been 
initiated in the Small Claims Tribunal, appeal may be available firstly to the CFL and 
Secondly to the CA 


Minor Employment Small Claims Adjudication Board 


Inferior court，quick，informal，inexpenslive，jlegal representation not alowed 
jurisdiction in respect of claim by not more than 3 claimants for a Sum of money not 
exceeding HK$8,000 per claimant arising out of a breach of a term of a contract of 
employment/apprenticeship or non compliance with provisions Employment 


Ordinance, questions Over Severance payment， 
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Labour Tribunal 


JInferior court，quick，informal，inexpensive，]legal Tepresentation not allowed 
jurisdiction in respect of disputes over employment contracts. Note: 让 dispute ls Over 
an employment contract, no other court im Hong 天 ong has jurisdiction fregardless of 
the quantum involved. It wa however not hear claims that have been delayed for 
more than 12 months. The Presiding Officer may decide to transfer a _ complicated 
case to the jurisdiction of either the DC or the CFL 


When a claim is filed with the Tribunal, a Tribunal Officer will first make inquires 
and prepare a Summary of facts for the consideration of the Presiding Office who will 
hear and decide the case. The Tribunal Officer will also attempt conciliation between 
the parties. The Tribunal will hear a case only when efforts of conciliation have failed. 
During the hearing, the Presiding Officer stil has power to adjourn the hearing for 
concilliation. He may also involve the Commissioner for Labour in the conciliation 
process The Labour Tribunal Ordinance stipulates that the Tribunal will conduct 
public hearing in an informal manner Solicitors or barristers cannot Tepresent the 
parties. The normal rules of evidence do not apply. And the Tribpunal can reopen a case 


after lt has been declided. 


The Lands Tribunal 


It 1B mainly concerned about legal actions between landlords and tenants，and 
established to Provide Specialist expertise in matters Telating to Tating and valuation 
and assesSsment of compensation upon government acqujisition of ljand President (High 
Court Judge) and presiding officers (District Court Judges); other members appointed 
by the HKSAR Chief Executive; proceedings heard by a District Judge nominated by 


the President; Practice and procedure as in the Court of First Instance， 


It ls the most formal administrative tribunal. The Presiding Officer may decide to 
transfer a _ complicated case to the jurisdiction of either the DC or the CFI.， The 
Tribunal may review its decision within one month it has been made The Tribunal ls 
the Imost formal administrative tribunal and the parties can be ITepresented by 


barrlisters Or Solicitors 
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#Sources of Hong 天 ong Law 


1. Common Law 

As the administration of common law and equity merge, the term “common law"” 
comes to mean both the common law in the traditional Sense and equity. Similarly， 
law merchant，which was originally the international ljaw administered by courts Set 
up by European inter-national traders，was absorbed into the common law leg, the 
lawgs of bills of exchange and of the Sale of goods). Therefore, nowadays when people 
refer to _ common law，they often Simply mean case law，including both rules of 


common law and equity, as distinguished from legislation. 


2. Equity (See above) 
3. Statutes 法 例 ( 议 会 立法 例 ) 


tatute law ls that set of ljaws enacted by the legislature. It can be Ordinance or in the 


form of delegated legislation, je, rules, regulation, Schedules or tables. 





4. Delegate Legislation (附属 立法 ) 


93. Local Customs 

Traditional Chinese law and custom apply Principally in the areas of family law and 
land law. Prior to 1971, rules relating to matters Such a marriage, divorce, and option 
and SuccesSsion of property were in certain circumstances governed to Some extent by 
Chinese law and custom. However, as a result of leglislative amendments in 1971, the 
vajlidity of these matters fell to be determined largely by statutory law. 

Before HK was ceded to Britain in the mid-19”Century: Qing Code and local 
customary law The colonial government to an extent Tecognized the validity of 
Chinese customary law in relation to areas like marriage,，divorce，and inheritance， 


especially with reference to the New TerritorieS. 


0. EEC Law (UK only) 


7. Canon Law 教会 法 律 


At early days the church courts were very Important. The law enforced in the church 
courts was cannon law which was influenced by the Roman Law. The matters dealt 


with included : 
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1. clergy 圣 职 者 discipline 
2. marriage, eg declaring whether a lawful marriage had in fact taken place; judicial 


separation 分 居 and divorce 避 婚 


3. legitimacy 通 法 


4. wills of personal property 


8. Law Merchant ( Mercantile law 商法 ) 


”Neither more nor less than the usages of merchants and trader.… ratified by the 
decisions of the Courts of ljaw which，upon Such usages being proved before them， 


have adopted them as settled law ' Goodwin vVRoberts 18735 





9. Basic Law : 

Basic Law js the constitutional document the Hong 天 ong Special Administrative 
Region. It comes under Article 31 of the Chinese Constitution of 1982. It is a law 
enacted by the National People's CongresS. The Basic law sets out the relationship 
between Hong Kong and the Mainland, the political famework for Hong Kong, and 


defines Some of the powers of the Hong Kong Government. 


By its terms, the Baslic Law applies only up to 2047. After that date, Hong 天 ong will 
cease to have the Special privileges accorded to it under the Basic Law. Unless new 
Provisijons are made for it，Hong Kong will thereafter be treated as an ordinary 


Province of China. 


Article 8 


The laws previously in force in Hong 天 ong, that ls, the common law, rules of equity， 
ordinances, Subordinate legislation and customary law Shall be maintained， except for 
any that contravene this Law, and Subject to any amendment by the legislature of the 


Hong Kong Special Administrative 人 Region. 


Article 18 


The Laws of the Hong Kong Special Administrative Region Shall be this Law, the 


lawsgs previously in force in Hong 天 ong as stipulated in Article 8 of this Law, and the 
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laws enacted by the legislature of the Hong Kong Special Administrative Region. 


10. Joint Declaration of The Government of the United Kingdom of Great Britain and 
Northern Ireland and The Government of the Peoples Republic of China on the 
Question of Hong 天 ong (1984) 


Article 3 


The Government of the Peoples Republic of China declares that the basic policies of 
the People's Republic of China regarding Hong 天 ong are as follows : 

(3) The Hong Kong Special Administrative Region will be vested with executive， 
legislative and independent judicial power, including that of final adjudication. The 


laws currently in force in Hong Kong will remain basically unchanged. 


11. Letters Patent 英皇 制 话 ，Royal Instructions 皇室 训令 ，(Historical now，bnut 
y 


practices and precedents are persuasive) Standing Orders 训 事 程序 





12. The Bi of Rights Ordinance 


This Ordinance brings in human rights authorities in other jurisdictions. 


13. PRC national laws relevant to Hong 天 ong 

1 Resolution on the Caplital，Calendar， National Anthem and National Flag of the 
Peoples Republic of China 

ii. Resolution on the National Day of the PRC， 

ii Order on the National Emblem of the PRC proclaimed by the Central People's 
Government 

iv. Declaration of the government of the PRC on Territorial Sea 

v. Nationality Law of the PRC 


Vi Regulations of the PRC concerning Diplomatic Privjileges and Immunities 


In summary, laws in Hong Kong SAR include: 


1. Common Law and Equity (Art.8) 

2. The Basic Law 

3. New laws enacted by the SAR 

4. Laws enacted by the National Peoples Congress or its Standing Committee which 


relate to defense and foreign affairs and otherwilse as stated in Article 18. 
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#Law of Equity [ supplement ] 


In a general Sense equlty means fairness. In English law, equity means a body of rules 
originally enforced only by the Chancery. Equity has been described as a SuUpplement 
on the common law, flling in the gaps and making the English legal System more 
compjlete. The law of equity developed as a response to the riglidity of common law in 
the past. It ls originally administered by the Lord Chancellor according to his sense of 
justice and fairness. Later it became regularized and developed into its own case law 
and a body of rules and Principles. Eventually，equity and common law became 
administered by the Same System of court in the late 19"” Century. Whenever there ls a 
conflict between the rules in equity and that in common law, equity will prevail and 


relieve the innocent party in the litigation from the rigidity of the common law 


“Now eduity ls no part of the law, but a moral virtue, which qualifies, moderates, and 
reforms the Tigour, hardness and edge of the law.… equity therefore does not destroy 


the law, nor create it, but assist  : Lord Cowper in Dudley v Dudley (1705 ) 


History 


It originated from those who petitioned to the 天 ing because they were unable to 
obtain justice in the common law courts were Sent to the King as "fountain of justice 
These petitions were Sometimes examined by the King and his Council and the relief 
was granted or refused. Later due to pressure of business in the Council, the petition 


were Sent to the Lord Chancellor to deal with the petitions. 


Conflicts between the equlity and common law courts continued until the Judicature 
Acts 1873-73 which set up a new Structure of courts known as the Supreme Court of 


Judicature, two Important principles: 


1. Equity and common law Should in future be administered Slide by Side in all courts 
2. Where there ls a conflict between a rule of equity and a rule of common law with 


reference to the Same matter, the rule of equity Should prevail 


国 The result of the Acts was the fusion of adminlistration of both common law and 


equity. 


Common Lavw Remedies: 


- Damages 
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Equitable Remedies : 

- Injunction 

- Specific Performance 
- Rescission of Contract 


-人 ectification 


* These remedies are at the discretion of the court unlike the common law Temedy 
of damages which ls "of right. The discretion 18 exerclised on equitable principles， 


known as: 


Maxims of Equity: 


1. Those who come to equity must come with clean hands: means equjity does not 
Provide a remedy to a person who has behaved unconscionably, eg. (beneficiary who 
has acquiesced in a breach of trusb) 

2. delay defeats edqujity 

3. edquity does not suffer a wifong to be without a Temedy 

4. Equity will not asSist a volunteer 

3. equity looks on that as done which ought to be done 


e.g. estoppel, equitable lease 


* Equity act in perso1a1az not in 7e11 


+ That is one reason why equity hs at the discretion of the coOuIt. 
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#Law Reports 


Hong Kong Law Report (HKLR) 


Hong Kong Case (HKC) 


Unreported Cases of the Supreme Court of Hong Kong (Unrep.) 


Hong Kong District Courts Law Report (DCLR) 


Hong Kong Law Digest (HKLD) 


Hong Kong Law Yearbook (HKLY) 


Hong Kong Law Journal (HKLJ) 


English Report (ER) 


Appeal Cases (AC) 


Chancery Division (Ch) 


Queens Bench (QB) 


Kings Bench (KB) 


Weekly Law Reports (WLR) 


Al England Law Reports (ALL ER) 
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#_ The System of Judicial Precedents (stare decisis: stand by the decision) 


The doctrine of precedent is based on the maxim that equal cases Should be treated 
equally. The doctrine requires the judges to be bound by the precedents laid down by 
the courts at a higher level in the Same System of courts when they decide cases. The 
role of the judge is to search for an authority from Previous cases oOT decide upon 
which competing previous decision 1 binding on him. If a precedent with the Same 
material facts has been decided in a particular way, the latter judge must decide the 


Present case in the Same manner. 


The ratio decidendi 判决 理由 : the principle of law which run through the case and 


on which the decision ls based, it is binding authority. 


The opirer dicta 附带 意见 : not for decision in the case, but deliberate expression of 


opinion given after consideration of a point cjlearly put and argued before the court 


---> SOmething the judge said by the way 


Binding 约束 性 , Precedents 判例 : must be followed by lower courts, only the ratio 


is binding. 


Distinguishing a case and Per 11zcx7ia117 (Carelessness) 

Auater judge may refuse to follow a previous decislion by distinguishing it from the 
Present case by interpreting the level of abstraction of the material facts that formed 
the basls of the previous ruling. In other words, the latter judge can say that the rule 


laid down in the previous decision ls only applicable to its Specific facts. 


Alatter judge may also refuse to follow a previous decision by applying the Per 
17cU1ia1 Tule，(through inadvertence; in ignorance of the relevant law) according to 
Which there ls no_ need to follow those decisions given in lgnorance of Some 
inconsistent statutory provision or of some authority binding on the court concerned. 
“When the essence of a pervious decision with which a judge disagrees cannot So 
easjly be dismissed as obiter dictum，the judge may，as a desperate last resort， 
categorize the previous decision as per 17cU1ia111; an acceptable legal euphemism for a 


Judgment that was obviously wrong”David Pannick J. 
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Persuasive 有 褒 服 的 Precedents : 


1. declislion of ljower courts 


2. declsion of courts in Scotland, Ireland, Canada, Newzerland, USA 


3. Privy Council vs House of Lords 


4. Opiter Dicta of English Judges - legal writing in textbooks and periodicals 


Rondel v Worsley 1908 
-Lords after 7 days of argument and citation of 92 cases 


- Barrister lg not liable in tort for the negligent presentation of a case in court and the 


preliminary work connected therewith 


- obiter : solicitor acting as advocate 出 庭 律师 was entitled to the same immunity 免 


责 (followed in Saif Ali v Sydney Mitchell 1980 ”and thus elevated to the status of 





1Q1iO decide1di 
- Opiter : barrister would not be imnmune from an action im negligence in relation to 


matters Unconnected with cases in coOUIt 


Hedley Byrne v Heller 19064 
-plaintifft ask for reference from a bank, Said OK 





- held no negligence as duty excluded by disclaimer 不 承 话 ， 


obiter : HL said unanimously that there was a legal duty of care in making statements 
Whenever there was a Special relationship between the parties --- TeSserved opinions of 
the five Lords delivered after listening to 8 days of argument --- oblter followed as 


Such in Subsequent caseS. 
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Q Hovw other thinkers think of what law is (JU) 


Natural Law Theory 自然 法 


The term natural ljaw”is ambliguous. It refers to atype of moral theory, as well as to 
a type of legal theory，but the core claims of the two kinds of theory are loglically 


independent. 


It does not refer to the laws of nature，the laws that Science aims to describe. 
According to _ natural law moral theory，the moral standards that govern human 
behavior are, in Some sense, objectively derived from the nature of human beings and 
the nature of the world. While being logically Independent of natural ljaw legal theory， 
the two theories intersect. According to natural ljaw legajl theory, the authority of legal 
standards necesSsarily derives, at least in part, from considerations having to do with 


the moral merit ofthose standards. (Internet Encyclopedia of Philosophy) 


One of the best descriptions of Natural Law js that it provides a name for the point of 


Intersection between law and morals. 


Aristotle (384-322 a.C.) just = lawful, fair, virtuous 


"all beings by their nature have within themselves inclinations [or dispositions] which 
direct them to the end which is proper to them'". (end = good) Natural law ls what is 
just at al times and in all places independently of the fact that it has been decreed. 
(just by nature and legal just ) . Justice ls a state of mind than encourages man to 
perform just actions. Natural justice jls set by nature, which renders lit immutable and 


vallid in all communlties. 


Circero: (106-43 B.C. Roman Lawyer, Stoic philosopher) Natural Law is higher law， 


discoverable by Teason, 3 components of natural ]jaw: 
1. Right reason in agreement with nature， 


2. Itis of Universal Application. 
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3.AsSsintoalter it, impossible to repeal, God is the author of law. 
St. Augustin (334-430) "What are states without Justice but Tobber bands enlarged." 


St. Thomas Adquinas (1225-74) (Summa Theologia) Law that fails to conform to 


natural or divine law ls not a law at al]. 


4 categories of law: 


1. Eternal Law - divine reason know only to god. 


2. Natural ljaw - participation of the eternal law in Tational creatures discoverable by 


Teason. 
3. Divine law - reveal in Scripture， 


4. Human Law - Supported by reason,， enacted for common good and derived from 


natural law. 


Hugo Grotius: (1983-1643) Named the father of international law.(1625; On the 
Law of War and Peace) 1 considered one of the greatest contributions to the 
development of international law. JInternational law purported to be founded on 
natural ]aw. He ls normally associated with the secularization of natural ljaw. He Said: 
"even 夺 god did not exist, natural ljaw would have the Same content. " ; "even god 


cannot cause two times two not to equal four.” 


Sir William Blackstone: (1723-1780) was an English jurist，judge and Tory 
poljlitician of the eighteenth century. He declared that English Law derives its authority 


from natural ljaw, capable ofnullifying enacted law in conflict with natural ljaw. but.…. 


Jeremy Bentham: (1747-1832) was an English philosopher，jurist，and Social 
reformer regarded as the founder of modern utilitarianism. his famous axiom the 
Principle that "it is the greatest happiness of the greatest number that is the measure of 
Tight and wIiong"” He was a leading theorist in Anglo-American philosophy of law， 
and a pojitical radical whose ideas influenced the development of welfares， He 
advocated for Individual and economic freedoms, the separation of church and state， 
freedom of expression，equal Tights for women，the Tight to divorce，and the 


decriminalizing ofhomosexual acts. He Said .…… “Natural Law ls among other things 
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amere work of fantasy.” 


Natural Law and Natural Rights 自然 法 与 自然 权利 


Modern age with the birth of science, (quantitative materialistic conception of nature) 
natural jaw tends to pass from an objective interpretation to a Subjective consideration. 
(natural Tights) Natural Tights are not derivative from natural law but are the 
underived, primary, and fundamental moral feature of pumanity a beginning of such a 
theory of Subjective Tights is to be found in the seventeenth century in Grotius and 
Hobbes's thought. 


+ America revolution against British Colonial ruling was based on an appeal to 


natural Tights，. 


Declaration of Independence 1776: "We hold these Truths to be self-evident, that all 
Men are created equal, that they are endowed by their Creator with certain unalienable 
Rights that among these are Life, Liberty, and the Pursuit of Happiness."” (IThomas 


Jefferson) 


Natural rights: ls very often linked to natural ljaw. To many thinkers, natural rights 
are the claims or entitlements we have by virtue of being rational beings. We can have 


anatural right to do or to have Something, Such as the right to protect ouUr Own lives. 


- Thomas Hobb (1SS8-1079) under his social contract theory, Law and government 
are Iequired to protect order and Security，we must therefore Surrender our natural 
freedom to the government in order to create an orderly society. "Life ls solitary, Poor， 
nasty, brutish and Short" JIn order to escape the state of nature, peace js the first law of 
nature. We mutually divest ourselves of certain Tights for peace. 9uch agreement 
between the people and the government need to be honoured. A natural Tight to 


Preserve ouUT life. 


- John Lock (1632-1704) According to Locke，we are born into perfect freedom. 
We are naturally free. We are free to do what we want, when we want, how we want， 
within the bounds of the "law of nature"” While John Locke wrote his Second Treatise 


of Government in 1089, Locke wrote: 
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"To understand political power Tight，and derive t from its original，we must 
consider，what state all men are naturally in, and that ls, a state of perfect freedom to 
order their actions，and dispose of their possesSsions and persons，as they think it， 
within the bounds of the law of nature，without asking leave, or depending upon the 


will of any other man.” 


Social contract theory,， in his view,，Ppreserved the natural fights to life，liberty，and 
Prosperity，and the enjoyment of private Tights，property Tights，and the pursuit of 


happinesSs. Lock argues that ouUr natural right to freedom jls constrained by law of 
nature. Lock derive natural rights from natural law“。Lock even think people have the 


right to overthrown tyranny. 


- 了 Rousseau (1712-18) : “man ls born free，but everywhere he ls in chains， 
Rousseau asserts that modern states Tepress the physical freedom that ls ouUT birthright， 
and do nothing to Secure the civijil freedom for the Sake of which we enter into civil 
Society. Legitimate political authority, he Suggests, comes only from a social contract 
agreed upon by all citizens for their mutual preservation. Social contract 1 an 


agreement between individual and the community，and become part of the general 
w 志 。With total legislative authority, the law may legitimately infringe upon these 


Tights, the ljaw may legitimately infringe upon this Tights. He js thus a paradox. 


Fall and come back of Natural law as Human Rights 


Natural ljaw theory lost its importance in the 19th century because of two Teasons. The 
Tise of Legal Positivism and non-cognitive in ethics Spawned a profound Skepticism 
about natural law. 开 we cannot abjectly know what is Tight or wrong,， natural law 


Principles are little more than opinions. 


20th Century witnessed a renaissance in natural law theory. e.g. Charter of the United 
Nations，Universal Declaration of Human Rights，and Subsequent Human Rights 
DeclarationSs. After second world war, the Nuremberg War Trial regenerate natural 


law jdeas. Judges did not appeal to natural law but judgments Tepresents and 
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important Tecognition that law 1 not necesSsarjly Sole determinant of what js Tight 


from wrong， 


Lon Kuller (1902-78) secular natural law, a legal System has the Specific purpose of 
Subjecting human conduct to the governance of rules. In Lon Fuller”s 196959 book "The 
Morality of Law'", Fujler set out the story of King Rex, as a cautionary tale of the need 
for clarity, consistency and predictabjlity within legal Systems. Profoundly infliuenced 
by the horrors of the 20th Century, in particular the Nazi regime im Germany and the 
talinist fegime in the USSR, Fuller desired to estabjlish certain benchmarks for legal 


Systems based on his view of the “inner morality ofthe law.” 


Fuller argued that the inner morajlity of a legal System was based first on the morality 
of duty (the duty to provide basic rules for the ordering of Society) and then the 
morajity of aspiration (the aspiration of excellence within a legal System). Though 
Fuller Say these 8 Principles are moral, they appear to be essentially procedural guides 


to law making and operation. 


In his book "The Morality of Law", Lon Fuller identified eight elements of ljaw which 


have been recognlized as neceSsSary for a Society aspiring to institute the rule of law: 


1. Laws must exist and those laws Should be obeyed by all, including government 
officials. 

2. Laws must be published. 

3. Laws must be prospective in nature So that the effect ofthe law may only take place 
after the law has been passed. For example, the court cannot convict a person of a 
crime committed before a criminal statute prohibiting the conduct was passed. 

4. Laws Should be written with reasonable clarity to avolid unfair enforcement， 

3. Law must avold contradictions. 

0. Law must not command the impossible. 

7. Law must stay constant through time to allow the formalization of rules; however， 
law also must allow for timely revision when the underlying social and political 
circumstances have changed. 


8. Official action Should be consistent with the declared rule. 
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Q Human Rights and Law 


香港 教育 学 院 管 治 与 公民 研究 中 心 


《基本 法 》 教 育 计划 (教师 工作 坊 ) 


12/12/2009 


有 了 关 人 权 历 史 的 简介  ” 黄 沈 岸 


甚么 是 人 权 ? 顾 名 思 闵 , 即 指 世 界 上 人 类 成 员 应 享 的 权利 ( 所 以 近年 且 起 的 





图 


动物 权益 运动 伍 此 扰 关 )。 第 一 次 世界 大 战 以 前 ， 普 贺 认为 人 权 问 题 仅 属 一 国内 
务 . 而 国 与 国 的 厅 史 、 文 化 、 宗 教 、 风 俗 、 传 统 等 差 轩 义 大 ， 故 无 现在 已 有 国际 
义 的 人 权 观 念 ; 下 是 今天 各 地 人 们 亦 各 有 不 同 理解 ,观念 仍 在 日 日 发 展 。 


如 何 ， 笠 论 和 人 权 的 定义 ' 总 膀 於 否 定 其 本 身 的 重要 。 


人 权 和 与 法 律 制度 、 法 治 精神 、 圳 政 制度 的 关 像 密 不 可 分 ， 但 人 权 枫 念 由 来 久 


下, 亚 非 由 法 律 产生 或 福生 ， 只 是 奈 史 上 各 立 震 运 动 和 律 例 制 定 ' 落实 了 和信 权 枫 


由 


念 ， 促进 了 它 的 发 展 。 例 如 香港 的 《基本 法 》 和 《人 机 法 》, 便 促 进 和 改善 了 香 


港 的 入 权 杖 况 。 


人 生 而 有 某 种 权利 的 观念 ， 古典 时 代 已 经 萌芽 。 我 国 春秋 战国 时 代 的 儒家 思 


想 提 倡 仁政 ， 要 求 统 治 者 以 民 为 本 ' 强调 以 "人缘 有 人 不妨 人 之 心 : 行 "不忍 入 之 


政 ., 早 就 隐 含 人 道 扯 人 权 意 识 。 
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古 希 肢 自 偷 理 学 始 , 强调 人 的 重要 , 量度 菌 物 要 以 人 作 中 心 * 继 有 民主 政体 ， 
各 城邦 依 目 己 的 法 律 闪 事 ， 而 法 律 青 后 义 有 正 细 疯 念 。 全 於 如 何 定 义 正 入 一 词 ， 
每 个 城邦 都 不 同 。 例 如 疾 瓣 学 家 Thrasymachus 有 名 言 : 正义 只 是 强 者 的 定 
( Justice is nothing but the advantage of the sttronger. ), 亦 有 哲学 家 认为 公平 艺 不 存 


在 ， 纯粹 取决 於 法 官 的 思想 ,而 不 同城 邦 的 法 律 义 不 相同 ， 基 全 经 常 矛 盾 ,相同 





行为 在 此 地 层 因 法 但 他 邦 则 有 无 徘 或 者 相同 罪名 也 有 不 同 刑 蜀 " 纵然 每 个 人 都 希 


鸽 实 现 正 义 ， 落实 时 标准 义 不 画 相同 ， 莫 袁 一 是 故此 ' 当时 的 哲学 家 希 肇 在 一 


股 “ 形式 法 律 ， 之 上 ,建立 更 高 的 ' 自然 法 , (natural law ) 宙 念 


颈 里 士 多 德 座 为 正 闵 是 ' 每 个 人 得 到 他 应 得 的 部 份 ,。 他 把 正义 分 鸭 ， 矫正 


正 久 ,( 用 签 蜀 手段 矫正 不 正义 的 行为 ) 分配 正 闵 , ( 根据 一 定 的 标准 ， 将 利益 


或 负担 公平 地 分 给 所 有 成 员 ) 和 程序 正 闵 .' 这 些 观 念 一 直 沿用 至 今 。 


盆 管 古 希 及 已 有 以 人 为 本 、 人 较 天 地 重要 、 自然 法 等 观念 ， 与 及 提倡 民主 法 


治 的 城邦 制度 , 当时 的 人 权 观 念 仍 与 今天 相去 极 让 ,就 连 最 具 智 慧 的 柏拉图 和 颈 





几 


里 十 多 德 ， 也 视 奴 杂 制 度 为 大 经 地 季 。 那 时 雅典 人 口 约 二 十 五 荔 , 但 仅 八 万 人 属 


於 "自由 人 .享有 较 完 整 的 政治 和 法 律 权利 ， 其余 都 是 奴 殷 。 


到 了 中 古 时 代 ' 哲学 与 神学 结合 ， 亚 成 为 其 婢女 ， 自然 法 的 届 念 式微 ， 一切 


以 神 的 意志 为 依 昭 。 耶 教 强调 人 人 平等， 人 人 缘 是 上 帝 的 儿女 ， 同时 亦 带 出 如 私 


隐 的 现代 入 权 观 念 。 
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当代 圳 政 思想 权威 Carl J._ Friedrich ( 1910-1984 ) 认为 ， 西 方 的 人 权 演 进 分 


挤 二 个 步 骨 ， 分 别 是 十 六 十 七 世纪 、 十 九 世纪 和 二 十 世纪 。 





十 六 十 七 世纪 上 时， 人 和 人们 只 关心 这 极 的 个 人 权利 哈 调 录 些 领域 属於 个 入 的 绝 


对 权利 ,政府 不 得 干预 ,它们 包括 信仰 和 目 由、 表达 自由 、 免 难 非 法 建 捕 和 拘 茶 的 


自由 等 。 有 具 代 表 性 的 思想 家 是 英国 的 洛克 和 法 国 的 钼 梭 。 洛克 在 《政府 论 》 褒 : 


' 人 类 是 自由 、 平 等 和 独立 的 ， 入 权 是 天 有 赋 的 ,这 种 权利 既 不 能 被 询 等 ， 也 不 能 


转 访 , ， 任何 人 不 得 侵害 他 人 的 生命 、 健 康 、 自 由 或 财产 .。 他 亦 一 再 强调 政府 


的 功能 穴 限 於 保 访 人 民 的 固有 权利 , 不 能 干预 人 氏 的 自由 与 掠 等 人民 的 财产 。 上 钼 


梭 在 《社会 契约 论 》 中 指出 : 每 个 人 生 而 自由 、 平 等 , ，' 於 梨 自 己 的 自由 ， 就 


是 放 千 作为 人 的 资格 ， 就 是 放 梨 作为 人 类 的 权利 ，。 这 类 ' 天 岩 人 权 ,， 学 说 解放 


了 和 从 当时 的 王权 神 授 ,和 与 国家 全 上 的 统治 思想 ,成 霹 今 天 各 国 的 制 患 基础 。 


英国 在 1679 年 颂 念 了 《人 身 保护 法 》, 1689 年 颂 令 《权利 法 案 》, 和 这些 患 法 


性 文件 最 早 雁 褒 了 入 民 的 权利 和 目 由 ， 限制 了 专横 的 王权 。 


1776 年 美国 在 《独立 宣言 》 宣 伤 " 人 人 生 而 平等 ,, 造物 主 昭 予 了 他 们 某 些 


不 可 转让 的 权利 ， 包括 生命 权 、` 自由 权 和 妃 求 幸福 的 权利 。 马 克 思 贰 之 入 第 一 个 


人 权 


串 
] 


1789 年 法 国 的 《入 权 宣 言 》 指 出 ， 人 们 生来 而 且 始 终 是 自由 平等 的 ; ， 任 


何 政治 结合 的 目的 ， 都 在 於 保存 人 的 自然 和 不 可 动 的 的 权利 ,这些 权利 就 是 自 
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由 、 财 产 、 安 全 和 反抗 感 巡 上 。 这 宣言 以 序言 形式 载 人 了 1791 年 的 患 法 。 


到 了 第 一 阶段 的 十 九 世 纪 时 ， 人们 转 而 关心 撤 六 选 骏 权利。 十 九 世纪 中 全 以 
前 ' 西方 各 国 对 选 雇 权 限制 其 多， 要求 投 票 者 先 有 一 定 的 财产 及 教育 程度 , 其 饼 


民有 则 无 权 驳 与 政治 。 


至 第 二 阶段 的 二 十 世 二 十 年 代 ,西方 的 资本 主 闵 国家 尼 接 受 早 期 社会 主义 的 
一 些 看 法 , 认为 政府 有 务 给 予 人 民 某 程度 的 生活 保障 及 必要 的 福利 , 这 一 看 法 纳 
入 在 许多 国家 的 震 法 或 主要 法 律 之 中 , 发 展 到 和 后期 成 为 经 济 社 会 权利 的 人 权 。 举 
例 说 ， 据 民国 二 十 五 年 通过 的 《中 华 民 国 串 法》, 人 民有 具有 工作 能 力 者 ， 国 家 应 
予以 庆 沉 之 工作 机 会 ( 152 人 条 ) , 国家 为 谋 社会 福利 ， 应 实施 社会 保 除 制度 ， 人 
民 之 老 弱 残废 , 无 力 生 活 ， 及 受 非常 炎 害 者 , 国家 应 予以 适当 之 扶助 与 救济 ( 155 
人 条 ) ,学龄 儿童 一 律 受 基本 教育 ， 免 纲 学 费 。 其 介 苦 者 ， 由 政府 供给 书籍 ( 160 


休 )。 


法 律 方面 ,前述 的 天 上 人 权 熏 社会 契约 理论 复 且 了 自然 法 ( natural law ) 的 
疯 念 ， 法律 的 有 效 性 与 道德 连 成 一 笋 .发 展 出 ' 恶 法 非法 , 的 学 说 ， 认 航 俏 法 律 
这 反正 义 到 不 能 容忍 的 程度 ' 便 是 不 款 的 法 律 ， 人 民有 权 不 遵守 。 不 过 ' 此 褒 法 
亚 非 金 科 玉 律 。 十 九 世 纪 时 商业 法 律 发 展 且 盛 ， 有 人 认为 法 律 伍 道德 应 泾 涓 分 
明 ， 汽 有 必然 关 像 ， 法律 实证 主义 ( legal positivism ) 成 为 主流 思想 。 例 如 合约 


精神 指 合约 制定 的 自由 ， 不 问 是 否 合理 ,甚而 衍生 恶 法 亦 法 , 的 讲法 ， 指 法 治 
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连 不 合理 的 法 律 也 要 遵守 ,否则 社会 杂 言 稳定 。 直 到 今天 ， 法律 与 道德 的 关 像 


应 当 如 何 ， 逮 是 理论 办 要 论 不 休 的 议题 。 


二 十 世纪 两 次 大 战 和 蛙 ， 很 多 暴政 都 秽 入 法 律 授权 的 形式 ,内 使 人 权 横 章 距 
当 ， 也 於 法 有 据 ， 於是 超越 一 般 法 律 甚 全 国家 的 自然 法 观念 再 次 得 以 发 展 ， 成 为 


整套 我 们 今天 所 理解 的 入 权 观 念 。 


大 战 后 成 立 了 联合 国 , 在 1945 年 6 月 26 日 於 莹 金山 发 表 的 《联合 国 吉 章 》 
宣 伤 : ' 我 联合 国人 民 ， 同 丝 决 心 欲 免 征 世 绸 遭 今 代 人 类 两 度 身 奈 惨 不 塌 言 之 战 


宰 ， 重 申 基 本 人 权 人格 尊 岂 和 与 价值 ， 与 及 男女 与 大 小 各 国平 等 权利 ,。 


《世界 人 权 宣 言 》 在 1948 年 通过 把 平等 、 自 由 、 安 人 全、 财产 等 传统 的 基 

本 人 权 概 念 加 以 规范 ,使 人 权 问 题 超出 一 国 一 地 ' 成 霹 国 际 问 题 ， 人 机 也 从 国内 
法 的 领域 扩展 到 国际 法 。 钨 然 ' 这 个 发 展 也 非 突 然 冒 出 ' 在 此 之 前 国际 法 上 特别 
有 了 关 虐 各 的 公约 早已 发 展 了 一 些 跨 国 原 则 , 战 女 时 也 得 保障 基本 人 权 ( 假如 真 狂 
遵守 的 话 )。 例如 1864 年 《日 内 玉 公 约 》 保 访 医 务 人 员 和 蓓 院 设施 ，1926 年 《 茶 


止 奴 殷 屏 喜人 条 约 》 将 荣 奴 提升 至 国际 责任 等 。 


大 家 所 熟知 普 在 本 港 有 效 的 ， 是 联合 国 於 1966 年 通过 的 《公民 权利 和 政治 
权利 国际 公约 》 和 和 经济、 社会 、 文 化 权利 国际 公约 》。1979 年 联合 国人 权 委 员 
会 通过 《发 展 权利 宣言 》, 视 发 展 权 为 另 一 项 基本 人 权 各 国有 闵 务 合作 确保 发 
展 和 消除 发 展 的 障 三 ' 以 促进 基 苓 主权 平等 、 互 相依 意 、 各 国 互 利 与 合作 ' 第 二 
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世界 国家 有 自由 开发 物质 资源 , 自由 地 发 展 和 经济 事业 的 权利 ,形成 了 新 的 国际 径 


济 秩 序 。 


自 上 世纪 六 十 年 代 起 ' 先进 国家 的 人 民 已 多 保 障 基本 生活 ,生存 权 ` 就 业 权 、 


受 教育 权 等 已 经 不 是 最 逼 切 的 人 权 议 题 ， 随 之 而 来 的 是 环境 污染 、 环境 公 闵 、 吕 


音 等 关於 生活 品质 的 经 济 入 权 语 题 


晚近 的 人 权 发 展 日 赵 国 际 化 ， 西方 国家 与 发 展 中 国家 每 天 学 论 不 体 。1976 


年 卡特 出 任 美 国 总 统合 . 将 人 权 列 人 其 外 交 政 策 之 中 ' 接受 美国 援助 的 国家 须 改 


善人 权 状 况 ， 国务院 要 每 年 向 国会 提出 外 国 的 人 权 上 状况 报告 ' 做 法 维持 到 今天 。 


以 下 多 出 扯 人 权 相 关 的 主要 事 论 : 


Cs ) 人 道 主 义 干 涉 的 权力 : 十 七 世纪 国际 法 学 家 提出 ， 据 格 老 秀 斯 关 


述 , 如 时 国 野 释 和 广泛 地 虐待 其 本 国 国民 震 车 了 国际 社会 的 良 


知 ' 其 他 国家 为 制止 之 而 武力 干涉 是 合法 。 原 意 中 出 於 正义 ' 但 


也 有 章 浅 用 之 例 ' 成 蚁 大 国 估 领 和 侵略 弦 国 的 厌 口 


(二 ) 国家 主权 有 限 论 : 指 人 权 诡 当 无 国界 , 各国 加 入 联合 国 签署 《 联 


合 国 患 章 》 敌 便 承 失 了 保护 和 促进 人 权 的 责任 ' 国家 主权 应 受到 


限制 。 


《CE 标准 当 统 一 人权 当 绝对 化 : 各 国 应 遵守 统一 的 标准 ， 各 国政 府 
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不 得 藉 口 维护 国家 安全 和 法 律 ， 开 胸 侵 犯人 权 的 行为 。 


(四 ) 入 权 是 国际 外 交 的 一 部 分 。 


(五 ) 斧 合 国 应 设立 高 级 专员 , 国际 社会 应 设立 大 家 认同 的 国际 人 机 法 


庭 ， 以 处 理 个 别 国 家 侵犯 人 权 的 情况 。 


回 到 本 文 最 初 , 人 权 观 念 始终 因为 不 同 地 方 的 传统 与 文化 ' 允 以 定 出 一 个 绝 
对 的 标准 。 令 和 人 欣 感 的 是 人 权 观 念 在 全 球 各 地 包括 香港 皆 在 进步 , 而 人 权 亦 成 加 
教育 的 一 部 分 ， 再 不 是 俊 流 於 空 谈 了 。 


(Note: This article 1 Prepared for educational advancement purpose. The writer 


intends it to be copy left.) 
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# What Are Human Rights? 


Human Trights are intrinsic values that give al human beings dignity，The 
characteristics of Human Rights are that they are claimed to be the birth Tight of all 
human beings and thus are universal. Human Rights attached to each human beings 
and emphasis their inherent dignity and equality of al human beings. Human Rights 
cannot be walived or taken away. Because it 1 universal， it becomes an obligation 
upon each state to respect, protect and fulfill hpuman rights. Because of its Historical 
development，(see later) Human Rights are internationally guaranteed and legally 


Protected locally. 


Does Chinese have Human Rights Nature? 


Human Nature - Asearch for Common secular inquiry and human reason 

400 B.C.E. est. - Mo Zi 墨 子 founded Mohist School of Moral Philosophy in China 
JImportance of duty，self-sacrifice，and an all-embracing respect for others 一 
“universally throughout the world” 
Concept of "loving all equally” 兼 爱 
300 B.C.E. est. - Chinese Sage Mencius 


Wirote on the “Puman nature"-Man's nature is good 人 之 初 , 性 本 善 





Mencius : "The people come first; the altars of the earth and grain come afterwards; 


the ruler comes last， 孟子 日 :“ 民 为 足 ， 社 征 次 之 ， 君 为 轻 。 
Everyone has a heart that cannot bear people suffer 人 氏 有 有 不忍 人 之 心 























Definition 


Whereas the peoples of the United Nations have in the Charter reaffirmed their faith 
in fundamental human rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined to Promote social 
progress and better standards of life in larger freedom。VWhereas Member States 
have pledged themselves to achieve，in co-operation with the United Nations，the 
Promotion of universal respect for and observance of human rights and fundamental 
freedoms. Whereas a common understanding of these rights and freedoms jls of the 


greatest imnportance for the fll realization ofthis pledge, … 























铀 於 联合 国 国家 的 人 民 已 在 联合 国 震 章 中 重申 他 们 j 尘 基本 人 权 、` 人 格 尊 岂 和 价值 
以 及 羽 艾 平等 权利 的 信心 ， 闪 决心 促成 较 大 目 由 中 的 社会 堆 步 和 生活 水 平 的 改 
善 , 铀 人 於 各 会员 国都 已 葡 顾 同 联 合 国 合 作 ， 以 促进 对 人 权 和 基本 目 由 的 普罗 尊重 
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和 遵行 , 乌 於 对 这 些 权利 和 自由 的 普 漏 蜡 解 ， 对 於 这 个 拆 原 的 充分 实现 ， 有 很 大 
的 重要 性 , … (Preamble, UDHR) 











Everyone js entitled to all the rights and freedoms set forth in this Declaration， 


without distinction of any kind, such as Tace, colour, Sex, language, religlon, political 








or other opinion, national or social origin, property, birth or other status， 人 人 有 资格 
孚 有 党 本 宣言 所 载 的 一 切 权利 与 上 自由, 不 分 种 族 、 良 色 、 性 列 、 语言 、 宗 教 、 政 
治 或 其 他 见解 、 国 籍 或 社会 出 身 、 财产 、 出 生 或 其 他 吴 份 等 任何 区 别 。 

(Art. 2, UDHR) 




















































































































Human rights referenced in Preamble， 
Article 1 (Purposes and Principles) 
Article 93$(c) (UN Shall promote) 

Article 96 (Members pledge themselves to 


take joint and separate action) 


Art. 1 The Purposes ofthe UN are..…. 
(3) TIo achieve international cooperation...in promoting and encouraging respect for 
human rights and for fundamental freedoms for all without distinction as to race,， SeX， 


language, or religion.” 


Article SS: the United Nations shall promote: 
(c) unliversal respect for, and observance of human rights and fundamental freedoms 


for all without distinction as to Tace, Sex, ]anguage or religion 


Article S6:“Al Members pledge themselves to take joint and separate action in 
co-operation with the Organization for the achievement of the purposes Set forth in 
Article 33.” 


UN Charter, Article 68: 
The Economic and Social Council shall set up commissions in economic and Social 
fields and for the promotion of human rights, and Such other commissions as may be 


required for the performance of its functions. 
Human Rights are traditionally classified into 3 main categories: Civil Rights， 


Political Rights，Economic Rights，Social Rights，and Cultural Rights. Well known 


examples of Human Rights are: 
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Economic, Social and Cultural Rights: ICESCR 


Negative rights - freedom from government intrusion 


Economic, Social and Cultural Rights: 


Positive rights - Tight or entitljement 


Risght to life (Right to Health, Food, Water, Education, Prenatal care) 

Right to health (including mental health, reproductive health, Sexual health, etc.) 
Right to Property (Right to social security，housing，collective Tight of 
indigenous people) 

Right to Privacy 

Right to education 

Right to Work, Food, Clothing, Housing 

Equality Rights 

Equal Protection under the Law 

Prohibition of Arbitrary Arrest, Detention, Exile 

Right to Privacy 

Right to Nationajity 

Freedom of Movement and Residence, Right to Leave, Seek Asylum 

Right to Marry and have Family 

Right to Freedom of Thought, Consclience, Religion and Assembly 

Right to participate in the government 

Right to 9ocial Security，Employment，Rest，Leisure，Education，Adequate 
Standard of Living 

Right to Non-Discrimination 

Right to Effective Remedy 


(Duties to community to ensure respect for the Tights and freedoms of others,，meet 


just rfequirements of morajity public order, and general wejlfare (Art. 29)) 


Civil and Political rights: ICCPR 


Self -determination 

Prohibition of arbitrary deprivation of Life, arbitrary interference with Privacy 
Freedom from torture， 

Right to Vote 

Right to Fair Trial 

Right to Life 

Fair Trial 


Privacy Rights 
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@ JIntegsrity ofthe Person 
@ Rights of freedom of Speech, assembly and association. (Tight to form and join 
trade unions, collective bargaining) 


@ Equality under the law 


Right not to be imprisoned for debt 
@ Right ofthe chjild to be protected 


Conflicts: 
JInvasion of privacy V. freedom of press 


Freedom of expresSsion v Hate Speech/Defamation 


9%o, human rights are wider than we commonly percelve, it also include: 


The creation of conditions of Stability and well-being which are neceSsSary for 
peaceful and friendly relations among nations based on respect for the principle of 
equal Tights and self-determination of peoples，higher standards of living，ftull 
employment，and conditions of economic and Social progress and development; 
Promote solutions of international economic, Soclal, health, and related problems; and 
international cultural and educational co-operation; and _ universal respect for，and 
observance of human rights and fundamental freedoms for all without distinction as 


to Tace, SeX, language, or religlion. (Article 35) 


General Limitations to Human Rights: 


Freedom of religion- State may impose limits prescribed by law as necessary to 
Protect pubjlic safety, order, health, morals or the fundamental rights and freedoms of 
others. 

In time of public emergency which threatens the life of the nation and the existence 
of which is officially proclaimed, the States Parties to the present Covenant may take 
measures derogating from their obligations under the Present Covenant to the extent 
Strictly Tequired by the exigencies of the Situation，pProvided that Such measures are 
not inconsistent with their other obligations under international law and do not 
involve discrimination Solely on the ground of Trace, colour, Sex, language, rellgion oOT 
SoOcial origin. (ICCPR Derogation Art. 4) 


#Rights May be restricted for public order health, morality or national Security. 


"The exercise of the Tights provided for in paragraph 2 of this article carries with 让 


The Rule of Law and Hong Kong Legal System 法 治 丑 香港 法 制 ”GEC1021 Lecturer: Terman Wong, K.N.( 黄 澳 岸 ) 


33 


Special duties and responsibilities. It may therefore be subject to certain Testrictions， 
but these Shall only be Such as are provided by law and are neceSsSsary: 

For respect of the Tights or reputations of others; and (b) For the protection of national 
Security or of public order , or of public health or morals.” (Article 19: freedom of 


expression) 


#Limitation must be set in clear, precise terms within law,，with a legitimate aim and 
with Proportionajlity that means the limits must be necesSary (presSing Social need)， 
measure must be minimum reduirement to achieve purpose of order and Security. 

"No restrictions may be placed on the exercise of this right other than those imposed 
in conformity with the law and which are necessary in a democratic society in the 
interests of national Security oOT public safety,， public order, the protection of public 
health or morals or the protection of the rights and freedoms of others.” (Article 21: 


Tight ofpeaceful assembly)(Similar provision in Art 22 for freedom of association) 


No derogation may be made under this provision: 

Life, prohibition of torture, or cruel, inhuman or degrading treatment or punishment， 
Prohibition of slavery，Prohibition of imprisonment because of an inability fufill a 
contractual obligation. The Principle of jlegality in criminal law，recognition of 
everyone as a person before the law, freedom of thought，conscience and religion. 
(CCPR Art. 4 (2)) 


Human Rights History/Instruments 


了 Remember What is natural law and natural rights theory? 


The Petition Of Right - 1628 (UK) 
This petition was Sent by the English Parliament to 天 ing Charles I， demanding that 
the King could not tax the people without the Parliament's consent nor imprison 


people without cause. 


The Bi Of Risghts - 1689(U 开 ) 
This document set out the political and civil Tights，including the freedom to elect 
Members of Parliament, the protection of free Speech in Parliament and that the 


king or queen could not interfere with the law. 
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The Declaration Of The Rights Of Man And Of The Citizen - 1789 (French) 

This French Declaration set out the universal and inalienable rights of men/citizens. 工 
stated that all are born equal and free, all can participate in civil and pojitical life, can 
think and speak freely, be presumed innocent until proven guilty and that all have the 
right to own private property. 


The Bil Of Rights- 1789 (USA) 
This ls made up of the first ten amendments to the U.9. Constitution including the 
freedoms of Speech, press and assembly, the right to a fair trial and freedom from 


Unreasonable Search and selzure. 


JInternational Committee for the Red Cross (1863) 


The Geneva Conventions - 1864-1899- 1907-1977 

These treaties focused on alleviating the effects of war on Soldiers and civilians. The 
conventions state the neutral status of the Sick and wounded, allow the provision of 
Protection and relief for the wounded and establish the humane treatment of prisoners 


Of war. 


Hague Conventions (1899 and 1907) 


League of Nations and the International Labor Organization (1919) 


The Atantic Charter Between the United States and Great Britain (August 14， 
1941) 大 西洋 坦 章 

During World War I (1939-45), the United States and Great Britain issued a joint 
declaration in August 1941 that set out a _ vision for the postwar world. In January 
1942, a group of 26 Allied nations pledged their Support for this declaration, known as 
the Atantic Charter. The document is considered one of the first key steps toward the 
establishment of the United Nations in 1943. The document，which was not a treaty， 
stated that the two leaders“deem it Tight to make known certain common principles in 
the national pojlicies of their respective countries on which they base their hopes for a 
better fature for the world. (at that point, the United States had not yet entered the 


war (it would do So in December of that yearm).) 


Response to Yorld War I 
30 million military and civilian deaths ，Holocaust: 6 million European Jews,， Roma， 


homosexuals, others consjdered to be threats. Refugees in Europe and Survivors of 
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atomic bombs in Japan, Leaders of Allied Powers formed the United Nations. NGOS 
lobbied for human rights to be included in the purposes of the new international 


organization. 


Aftermath of World War II 

Roosevelt's Four Freedoms Speech (January 60, 1941) 

Roosevelt insisted that people in all nations of the world shared Americans” 
entitlement to four freedoms: the freedom of Speech and expression, the freedom to 
worship God in his own way，freedom from want and freedom from fear After 
Roosevelt's death and the end of World War IL his widow Eleanor often referred to 
the four freedoms when advocating for passage of the United Nations”Universal 
Declaration of Human Rights. Mrs. Roosevelt participated in the drafting of that 
declaration, which was adopted by the United Nations in 1948. 


The Nurembersg and Tokyo Tribunals 


U.N. Charter adopted in San Francisco, June 26, 194S 


Creation of the United Nations (1945) 


The Preamble to the United Nations Charter states that the“Peoples of the United 
Nations”are determined “to reaffirm faith in fondamental human rights, in the dignity 
and worth of the human person, in the equal rights of men and women and of nations 


large and small.” 


Modern Protection of International Human Rights : 


In 1948, the UN General Assembly adopted the Universal Declaration of Human 
Rights.* The Declaration enumerates civil, political， economic, social, and cultural 


Tights, but the Declaration contains no Provisjons for monitoring or enforcement. 


The Universal Declaration Of Human Rights - 1948 (United Nations) 

The Universal Declaration of Human Rights (UDHRJ) ls part of the International Bil 
of Human Rights. The thirty articles cover the rights of the individual such as the 
freedom from Slavery; political and civil fights Such as the freedoms of Speech and 
association; and economic, Social and cujtural rights such as the right to education and 


adequate housing.， 
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The rise of International Human Rights in the 1970s 


A move from rights as a politics of the state to the morajity of the globe. A move that 
had failed to materialize in the early- and mid-twentieth_ century， Human Tights 
became a moral alternative to bankrupt poljitical utopias. The last utopia - one that 
became powerful and prominent because other visions imploded (Moyn). Human 
Tights are only a particular modern version of the ancient commitment to the cause for 


justice - The Human Rights movement! 


The Human Rights Movement: "The international human rights movement ls made up 
of men and women who gather information on Tights abuses, ]awyers and other who 
advocate for the Protection of rights，medical personnel who specialize in the 
treatment and care of victims，and the much larger number of persons who Support 
these efforts financially and，often，by such means as circulating human Trights 
information，writing jletters, taking part in demonstrations,，and forming, joining,， and 
managing rights organizations. They are united by their commitment to Promote 


fundamental human rights for all everywhere.”(Aryeh Neier) 


The International Covenant On Civil And Political Rights - 1976 

It covers the civil and political rights，such as the right to jife and liberty, Political 

participation and non discrimination. 

@ Prohibits discrimination on the basis of“Tace，color，sex，language，religlion， 
political or other opinion, national or Social origin, property, birth or other status” 
without regard to citizenship. Prohibits torture and cruel, inhuman or degrading 
treatment or punishment (personal integrity) 

@ Prohibits slavery 

@ Limits the death penajlty (in countries that Still allow it) to the most serious 
crimes committed by persons over 18 Prohibits arbitrary arrest or detention 

@ Protects freedom of movement and reslidence Protects the Tight to trial， 
Presumption of innocence, fight to a lawyer Tight to an appeal， freedom from 
self-incrimination，and freedom from double jeopardy Protects freedom of 


opinion and expression Protects freedom of association and assembly 


(Its contents are adopted in the Hong Kong Bill of Rights Ordinance)，(Adopted the 
General Assembly In 1960) 
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The International Covenant On Economic, Social And Cultural Rights - 1976 

This covenant covers economic, Social and cujtural rights such as the fight to work for 

fair wages，holiday and leisure time, the protection of the family and the Tight to 

adequate food, housing and clothing. Right to work and make a“decent living for 

themselves and their families” 

@ Safe and healthy working conditions 

@ Right to form trade unions with the right to Strike 

@ Right ofeveryone to Social Security including social insurance“widest possible 
Protection and asslstance Should be accorded to the family，which is the natural 
and fundamental group unit of society”Right to adequate food，clothing and 
housing and to the continuous Improvement of lving conditions 

@ Right to education 

Right to heath care 


@ Economic iights are Subject to _ each county's ablility to provide Such rights 


ProgresSlively as its reSources permit. 


Signed but not ratified by the United States 


(Adopted the General Assembly In 1966) (Its contents are adopted in the Hong Kong 
Bi of Rights Ordinance) 


Other International wide Human Rights Instruments 

Genocide Convention (1948) 

Race Convention (1909) 

Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW) (198]) 

Convention on the Rights of the Child (CRC) (1990) 

JInternational Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families (CMVYW)(18 December 1990) 

Convention on the Rights of Persons with Disabilities (13 December 2000) 
Convention Against Genocide (1948) 

Convention on the Elimination of Racial Discrimination (20 November 1903) 
Convention Against Torture (1987) 

Migrant WorIkers Convention (2003 ) 


了 Regional Instruments on Human Rights 
European Convention on Human Rights (1950) (EU developed a European Court of 
Human Rights) 
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American Convention on Human Rights (22 November 1909) 
African Charter of Human Right (23 January 2003 ) 


Progressive 人 Realization 
Allows governments to take steps towards the progressive achievement of the full 


reallization of human rights. 


The International Human Rights Regime 


One of the fundamental purpose of the UN js to promote human rights, the Tegime 
Was evolved within the United Nations: 

Security Council 

General Assembly 

Economic and Social Council 

Commission on Human Rights 

Sub-commission on the Promotion and Protection of Human Rights 

Commission on the Status of Women 

Commission on Crime Prevention and Criminal Justice 

JInternational Court of Justice 

International Criminal Court 

Office of the High Commissioner for Human Rights (created by the General 
Assembly in 1993) 


UN Human Rights Council previous Commission on Human Rights (1946-2006). 开 
consjsts of 47 members，elected by majority vote in General Assembly (including 
countries with questionable human Tights records)，13 seats Latin America 多 
Caribbean，6 Eastern Europe，7 Western Europe and others，Africa 包 Asia have 
majority. The Council promote human rights education, Serve as a forum for dialogue 
on thematic lssues, make recommendations to the General 

Assembly on developing new human rights standards. It also prevent human rights 
violation through dialogue and cooperation and immediate response to human rights 


emergencies. 


Human Rights Committees: 
e。 Committee on Economic, 9ocial and Cujltural Rights ICCPR 
e。 _ Committee on the Elimination of Racial Discrimination CEDAYV 
e。 _ Committee on the Elimination of Discrimination Against Women 


e。 Committee Against Torture 
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e。 Committee on the Rights of the Child 
e。 Committee on Migrant Workers 
e。 Committee on the Rights of Persons with Disabilities 


e。 Committee on Enforced Disappearances 


Q@ Rule of Law vs. Rule by Law 


(Due Process of Law in United States) 


Meaning ... 


The rule of law is a term that is So commonly and popularity used but quite difficujlt to 
define. The rule of law is like the notion of "the good”. Everyone ls looking for the 


good, although we hold different ideas about what the good is. 


Actually it ls neither a rule nor law，but a glorious Set of Principles，with ideals of 
what law Should be，according to which，the government treats each individual 
equally and fairly regardless of racial，gender, educational， or economic differences. 
The rule of ljaw, at its core, requires that government officials and citizens are bound 
by and act consistent with the law.， Thus，law must be set forth im advance (be 
Prospective)，be made public，be general，be clear，be stable and certain，and be 


applied to everyone according equally. 


It ls always Say that the rule of law means the government of ljaw, not men. But aren't 
law is made and enforced by men2? “the rule oflaw, not man ; '“a government of laws， 
not men”; “law jls reason, man ls passion”; "law 1$ objective, man ls Subjective”. (And 


Womeny2) 


British tradition of governance hS that Government must act according to law and 
remedy Should be available in ordinary courts for unlawful acts of government, 芋 
refers to various established legal principles imposing limitations on governmental 
authority. This View js best expressed by English legal Scholar Albert Yenn Dicey， 
(Below) 
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Rule of ljaw emphasis that our government Should be government of ljaw, not of man， 
this rule based government 1 now quite commonly accepted through out the world. 
The framers of the U.S. Constitution dejliberately incorporate it into the framework of 
the Constitution by expressly limiting the governments power. (Separation of Power 


to ensure no one has absolute power and stand above the law) 


Rule of law can also be viewed as a doctrine of political morajlity that aims at ensuring 


the correct balance of rights and powers between individuajls and the state. 


Rule of law jg not the other name for democracy,， but many Socjieties use democratic 
means to determine who has the authority to create valid Law, and give legitimacy to 
the law, as representatives of the people create the law, people are more willing to be 
bound by it. It ls also not the same as Human Rights which stands for universal norms 
and values. The term rule of law cannot be found in ICCPR or ICESCR. (Waith 
respects, many people who write about the rule of law include democracy and human 


Tights within its definition.) 


Even a dictatorship regimes need to have a Stable social order and thus need to devejlp 
a proper jlegal System with effective jlegal rules，that can ensure certainty， 
Predictabijlity，Ssecurity in Tunning of the society and important for economic 
development,，， The essentials of rule of law are about government officials and 
citizens acting in accordance with same legal rules. (We may name that is rule by law， 


of course) 
Rule of law 法 治 vs Rule by law 依法 而 治 .… What is the difference? 


Do Chinese traditional thoughts recognize the concept of rule of Law as We now 


Understand 2 


The Definition of the Legalist School 法 家 .… (fa in Chinese means pattern of law) 














司马 谈 ---( 史 记 ) 论 六 家 要 中 : 法 家 … 不 别 亲疏 ， 不 殊 贵 腊 ， 一 断 认 法， 则 刹 
杀 章 尊 之 恩 绝 闫 。 可 以 行 一 时 之 计 ' 而 不 可 长 用 也 ' 故 日 岂 而 少 恩 。 知 尊 主 卑 臣 ， 
明 分 职 不 得 相 踊 越 ， 中 百 家 弗 能 改 也 。( 法 家 主张 峰 刑 峻 法 他 刻 薄 宅 扎 ， 但 它 辩 
正 君 臣 上 下 名 分 的 主张 ， 则 是 不 可 更 改 的 。) 































































































Historian Ssu-ma Tam (14S-86 B.C) (Writer of the first great dynastic history im 


China, "The Historical Records"” in his work titled "On the Essential Ideas of the SIX 
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Schools” define the thought of the School law (Fa Cha) .， whether close 


relatives/friends or not, noble or the ordinary, all decided by the Same law) 


In short, traditional Chinese attitude towards law is law must be obeyed by the people， 
t must be effectively implemented, it 1 instrumental to Proper governing of the 
SoOciety. It ls accepted that law，in order to be effective，can be harsh; but also 


emphasis that law Should be equal to everyone. (law not etiquette) 


Aristotle:(Philosophemn It is a “Government by laws was Superior to government by 


本 


Ineh 


Friedrich Hayek (Austrian economist，political theorist) published an infuential 
writing adding meaning to the concept of rule of law.“The Origins of the Rule of 
Law,”(1960) Hayek traced the history of the concept ofthe rule of law through many 
centuries，tarting with the Greek and then the Roman Philosophers，the British 
philosophers, and the French enlightenment, Hayek identified from these wiitings the 
ideas ITepresented by the words 1Pe ule of /aw. Hayek argued persuasively that this 
concept has been understood, expressed, and advocated by philosophers for more than 


two thousand years. 


As Hayek explained, the rule of law means that people do not have to anSswer to the 
arbitrary decisions of governmental officials; instead, they guide their actions by what 
is prohibited by a clearly defined law. Freedom, therefore, means answering only to a 
well-defined, previously established law, rather than to the arbitrary and discretionary 


edicts of some， 


Hayek also traced the development of the rule of law concept through the writings of 
the great British legal Scholars: Edward Coke，William Blackstone, David Hume, and 
of course, John Locke，who had such an enormous Influence on our founding fathers. 
And these writings advocated the Same important Principles concerning the rule of 
law: the law Should be Superior,， the law must be non-arbitrary，the law must be 
enforced by an Independent judiciary separate from the lawmakers, the law must treat 
all persons equally.， (Robert Stein，"Rule of Law: What Does 区 Mean2"，2009， 


Liversity Of Ai111esota LawW 9cHoo1) 
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Dicey”s Three Principles of what Rule of Lavw is: 
(mntroduction to the Study of Law and Constitution) 1883 
First， 


“It means im first place, the absolute Supremacy or predominance of regular law as 
opposed to the influence of arbitrary Power，and excluded the existence of 
arbitrarinesS, of prerogative, Or even a wide discretionary authority on the part of the 
government.… A man can be punished for a breach of law, but he can be punished for 
nothing else' (Supremacy of Regular law, absence of arbitrary power, So the power of 


the government ls limited) 


Second 


“equality before the law, or the equal subjection of all classes to the ordinary law of 
the land administered by the ordinary courts” (No one ls above the law, officials and 
citizens need to obey the Same law,，Dicey opposes that officials can entitle to any 


legal privjleges and imnmunities) 
Third， 


the law of the Constitution，the rules which in forelgn countries form part of a 
constitutional code, are not the Source but the consequence of the Tights of individuals， 
as defined and enforced by the courts.…， thus the constitution is the result of the 
ordinary law of the land”(Rights not by a constitution but by the ordinary remedies 


avajilable to every one) 


The first two Principles by Dicey is so important that it ls repeated by nearly all legal 


WwWilters on Rule of Law jlater on， 


Although the U.S. and UK Governments are founded on principles of democracy, the 
Political reajity ls，unfortunately，that authorities im power largely lgnore Dicey'S 
definition of the Rule of Law whenever they find it inconvenient to their work, Same 


as elsewhere in the common law family including Hong Kong of course. 
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Lon Fuller: In his book "The Morality of Law", American legal Scholar Lon Fuller 
identified eight elements of law which have been recognlized as neceSsSary for a 


Society aspiring to institute the rule of law. Fujller stated the following: 


1. Laws must exist and those laws Should be obeyed by all, including government 


officials. 
2. Laws must be published. 


3. Laws must be prospective in nature So that the etffect of the law may only take place 
after the law has been passed. For example, the court cannot convict a person of a 


crime committed before a criminal statute prohibiting the conduct was passed. 
4. Laws Should be written with reasonable clarity to avolid unfair enforcement. 
3. Law must avold contradictions. 

0. Law must not command the Impossible. 


7. Law must stay constant through time to allow the formalization of rules; however， 
law also must allow for timely revision when the underlying social and pojitical 


circumstances have changed. 


8. Official action should be conslistent with the declared rule. 


Rule of law by Professor Tai ” 戴 沭 廷 of HKU 














冒 欢 一 : 有 法 可 依 Existence of Law 
屠 次 二 : 有 法 必 依 Regulation by Law 
冒 欢 三 : 以 法 限 权 Limitation from Law 
屠 次 四 : 以 法 迷 义 Justice through Law 
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社会 主义 法 治 Socialist Rule of Law : 是 在 打 碎 蕾 的 国家 机 器 、 文 除 信 的 法 制 体 
系 的 基础 上 建立 的 。 代 表 了 社会 主义 国家 全 体 人 民 的 最 大 利益 和 意志 。 它 包括 立 
法 、 执 法 、 守 法 三 个 方面 ， 要 求 做 到 “有 法 可 依 ， 有 法 必 依 ， 执 法 必 髓 ， 媚 法 必 
究 ”。 其 基本 原则 主要 有 社会 主义 民主 ， 法 律 由 国家 统一 制定 和 实施 ， 法 律 面前 
人 人 平等 等 。 在 社会 主义 法 治国 家 的 框架 下 ， 社 会 主义 民主 的 制度 化 、 法 律 化 ， 
岂 格 依法 行使 国家 权力 、` 进 行 国家 管理 的 原则 。 包 括 立 法 、 执 法 与 守法 三 个 方面 。 
(百度 百科 ) 
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What historical documents started the Rule of Law?2 


"No freemen shall be taken or imprisoned or disseised or exlled or in any way 
destroyed，nor will we go upon him nor send upon him，except by the lawful 
judgment of his peers or by the law of the land." (Article 39, Magna Carta 大 震 章 
(1215)) 


" that the life, liberty, or property of free subjects of the king could not be arbitrarily 
taken away. Instead, the lawful judgment of the subject's peers or the law of the land 
had to be followed. (Article 39 of the Masgna Carta) 


”Whereas it lg essential, 寺 man is not to be compelled to have Tecourse, as a last 
Tesort，to ITebellion against tyranny and oppression，that human Trights Should be 
Protected by the rule of law,”( The Preamble: Universal Declaration of Human 
Rights 1948) 


Three Reasons for The Wary of the Rule of Lavw (Brian Tamanahal) 


http:/content.csbs.utah.edu/~dlevin/conlaw/tamanapha-rule-of-law.pdt 





The rule of law does not, in itself require democracy, respect for human rights, or any 
particular content in the law. Developing the rule of law does not insure that the law 
oOT ljegal System is good or deserves obedience. In Situations when the law enforces an 
authoritarian order, or when the law imposes an alien or antagonistic set of values on 
the populace, or when the law is used by one group within society to oppress another， 
the law can be a fearsome weapon. Fidejlity to the rule of law in these circumstances 


Serves to enhance legally enforced oppression， It is Important to remember that the 
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rule of law jg necessary but not sufficient to a fair and just legal System. 


Support for the rule of law can Shade Subtly into (or be wIiongly interpreted as) 
SuUpport for the extension of the reach of law ever further into the Social，economic， 
and political realms. This Spreading insinuation of law 一 Sometimes called the 


juridification of the life world 一 does not follow from the rule of law itself. 


Athird reason to be wary of the rule of law is the Trisk that it may devolve to the rule 
of judges (or ljawyers). An increasing assertiveness by judges in fendering decisions 
that infringe upon poljitical authorities, especially when interpreting broad clauses like 
human rights provisions，has been noted in many Systems. When this occurs, the 
judiciary may become the target of political attacks and efftorts at pojlitical influence， 
resulting in the politicization of judicial appointments and judging. The 
judicialization of politics hence leads direct to the politicization of the judiciary， 


which in turn feduces the autonomy of the judiciary and diminishes the rule of law. 
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Q Civil Disobedience: A Right or A Crime'， 


Civil disobedience ”公民 不 服从 的 行为 


Action on the part of citizens in protest against laws regarded by them as unjust. 
Examples may be refusing to pay taxeSs, Of breaching regulations pertaining to public 
meetings Of public processionSs. Questions about what (站 any) civil disobedience 
permissible are related to the jurisprudential debate over whether or not an unjust 


law is in fact a law and also whether a citizen's obligation to obey the laws of his 

















community is unqualified. (Lexisnexis 英汉 法 律 词 虹 ) 


Civil disobedience is a Symboljlic or Trituajlistic violation of the law Tather than a 
rejection of the System as a whole. The civil disobedient, finding legitimate avenues 
of change blocked or nonexistent, feels obligated by a higher，extralegal principle to 
break Some Specific law. It 1 because acts associated with civil disobedience are 
consjdered crimes, however, and known by actor and pubjlic alike to be punishable， 
that Such acts Serve as a protest. By Submitting to punishment, the civjil disobedient 
hopes to set a moral example that will provoke the majority or the government into 
effecting meaningful political， social，or economic change. Under the Imperative of 
Setting a moral example, leaders of civil disobedience insist that the jlegal actions be 


nonviolent. (Encyclopedia Britanpnical) 


It is therefore important to note: 
1. Non-violent resistance, stil infringe the law and be a crime， 
2. To provoke the majority to think justness in Society by submitting to punishment. 


3. Offenses could be considered misdemeanors, that means those guljlty of the offense 
may get o 娘 by doing a set quantity of hours of community service or merely paying 


fines. 


4. The act can be classjfied as felonies, le cause injury and hurt an innocent bystander. 
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Public Nuisance 公社 滋 摄 (ncitement of Public Nuisance，Incite others to 


JIncite Public Nuisance) 


An offence at common law which materially affects the reasonable comtfort and 
convenience of a _ class of members of the community and is SoO widespread in its 
effect, that it would not be reasonable to expect one person to take proceedings on 
their own responsibility. The offence ls constituted by an act not warranted by law 
or an omission to discharge a legal duty, it the effect of the act or omission ls to 
endanger the jlife，health，property，morals or comfort of the community in the 
exerclse of rights common to all of the community. The nuisance does not neceSsSarily 
have to affect al members of the community or a class in the community，and the 
ijSSue of whether a sufficient number have been atffected to render the nuisance 
Sufficiently widespread is an lssue of fact and degree. Once the nuisance 18 proved 
and the defendant ls Shown to have caused it, then, the legal burden is Shifted to the 
defendant to justify or excuse himself, 让 he fails to do so, he wa be liable， To 


establish the 11e1s 7ea 意图 of public nulisance, the prosecution must prove that the 





accused knew or ought to have known that his conduct or omission would result in a 
public nuisance being committed. It is not relevant that the accused had another object 
in mind when he committed the public nuisance， 人 Remedies are abatement，and 
injunction, or damages. 补救 有 除去 滋 摄 ， 琳 制 令 或 赔偿 。(Lexisnexis 英汉 法 律 启 
典 ) 





























戴 粮 廷 的 结案 陈 词 : (quote) 





LA 


公民 抗 命 的 精神 






































首先 ,这 是 一 宗 公民 抗 命 的 案子 。 我 站 在 这 囊 ' 就 是 为 了 公民 抗 命 。 陈 健 民 教授 、 
朱 污 明 牧 师 与 我 一 起 发 起 的 ， 让 爱 生 和平 估 领 中 环 运 动 | ， 是 一 场 公民 抗 命 的 运 
动 。 在 以 前 ， 少 有 香港 人 匠 过 公民 抗 命 ,但 现在 公民 抗 命 这 意念 在 香港 已 是 家 传 
晓 .… 公民 抗 命 的 目的 冰 不 是 要 妨 摄 公 甩 ， 而 是 要 唤起 公示 关注 社会 的 不 公 















































































































































二 


他 就 不 可 能 会 意图 造成 不 合理 的 阻 研 ， 因 那 是 与 公民 抗 命 童 道 而 怠 ,即使 最 后 因 
他 的 行动 造成 的 阻 研 是 超出 了 他 所 能 预见 的 … 非 肾 力 是 让 爱 与 和平 估 领 中 环 
运动 , 的 指 竺 原则。 公民 抗 命 的 行为 ， 就 是 估 领 中 环 , 是 运动 的 最 合 一 步 。 准 行 


























普 赢 取 人 们 证 同 社会 运动 的 目标 。 知 一 个 人 被 确立 了 是 在 进行 公民 抗 命 ' 那 
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公民 抗 命 时 ， 直 威 者 会 坐 在 思路 上 ， 手 扣 手 ， 等 候 警 察 拘捕 ， 不 作 反 抗 。 我 们 计 
划 及 和希 刻 迷 到 的 估 领 程度 是 合乎 比例 的 。 我 们 相信 所 会 造成 的 阻 研 是 合理 的 … 












































旧 














我 相信 我 们 已 做 了 公民 抗 命中 到 法 者 所 竺 做 的 :我 们 期 望 其 他 人 也 便 做 得 到 他 们 
所 当做 的 … 在 一 采 公 民 抗 命 的 案件 ， 公 民 抗 命 的 方法 是 否 合乎 比例 ' 不 能 抽 衬 
地 谈 ， 必 须 考虑 旭 行 那 行动 的 目的 … 如 根 究 底 ， 这 是 一 宗 关 乎 香港 法 治 与 高 度 
自治 的 案件 。 作 为 香港 法 治 及 圳 法 的 学 者 ， 我 相信 唱 纯 依靠 司法 独立 是 不 足以 维 
访 香 港 的 法 治 。 缺 乏 一 个 真正 的 民主 制度 ， 政府 权力 会 被 小 用 , 公民 的 权利 不 会 
得 到 充分 的 保障 。 没 有 民主 ， 要 抵抗 越 来 越 必 才 对 “一国两制 , 下 香港 的 高 度 自 
由 的 侵害 ， 会 是 困 玲 的。 在 “两 八 运 动 , 后 ， 屠 有 很 长 的 路 才能 到 建 香 港 民 主 之 
旅 的 终点 .… 我 相信 法 治 能 为 公民 抗 命 提供 理据 。 公 民 抗 命 仁 法 治 有 共同 的 目 
标 ， 就 是 追求 公 雯 。 

https:/Wtheinitium.comy/article/20181212-hongkong-occupy-central-trial-record-3-bennyta2ut 
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太阳 花 学 运 无 罪 符 公 民 不 服从 7 要 件 





2017 年 03 月 31 日 13:30 中 央 社 























台湾 台北 地 方法 院 审理 后 认为 , 三 一 作 学 生 到 动 领袖 林 飞 帆 伍 陈 为 廷 等 2 人 行为 
符合 “公民 不 服从 ， 概念 7 要 件 ， 对 全 数 被 告 做 出 无 罪 宣判 ， 全 案 可 上 诉 。 



































北 院 说 ，7 要 件 : 包括 








一 、 抗 议 对 象 是 与 政府 或 公 夫 





务 有 了 关 重 大 媚 法 或 不 义 行 为 ; 

















二 、 须 为 公 开 及 非 野 力行 为 ， 



































基 於 关切 公共 利益 或 公 尿 





务 目的 ; 


NSNNY 





` 符合 遂 备 性 





四 
五 、 符 合 必要 性 ; 
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六 、 狭 各 比 例 原 则 ， 




















七 、 抗 议 行 为 须 与 抗议 对 象 问 具有 可 得 认识 的 关联 性 。 












































北 院 表示 ' 这 起 案子 是 台湾 首次 用 公民 不 服从 .概念 认定 是 不 是 具 社 会 相 委 性 ; 
如 果 行 为 符合 社会 相当 性 ， 从 中 药 民 国 刑法 角度 看 ， 没 有 非 难 必要 性 
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前 太阳 伦 学 还 〈 反 海峡 两 


北 地 检 堵 民 国 104 年 2 月 10 











日 侦 短 。 




















3 案 分 别 是 “三 一 八 
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衍生 出 3 起 司法 官司 ， 


人 














记 I 


领 立 法 院 」 ， 起 诉 时 任 中 央 研 究 院 法 律 学 研究 所 研究 员 的 



































CIY 
时 代 力 量 籍 立法 委员 黄 国 昌 、 林 飞 由 与 陈 为 廷 等 22 人 ; “三 二 三 攻占 行政 院 ，， 
依 侵入 住宅 、 毁 损 与 妃 惑 他 人 犯罪 等 罪 起 诉 学 生 魏 扬 等 132 人 ; “四 一 一 路 过 台 
北市 政府 警察 局 中 正 第 一 分 局 」 ， 起 诉 学 生 洪 崇 妥 等 4 人 。 
北 院 今天 对 ”三 一 八 占 领 立 法 院 , 案 中 22 名 被 告 涉 犯 岂 址 他 人 犯罪 、 妨害 公务 与 
这 反 集 便 邀 行 法 等 罪 宜 判 。 
北 院 发 言 人 雇 建 瑜 询 ，“ 三 一 八 占领 立法 院 ， 案 ， 检 察 官 起 诉 包 括 3 部 分 ， 分 别 

















为 电 感 他 人 无 故 侵 人 立法 院 建筑 物 及 附 连 土地 ; 立法 院外 “中 山南 路 ) 滋 拔 事件 


及 立法 院 议 场 妨害 公务 事件 。 






































































































































雇 建 瑜 表示 ， 黄 国 昌 、 陈 为 廷 、 林 飞 帆 与 魏 扬 等 人 有 逢 感人 他 人 犯罪 行为 部 分 ， 
法 官 勘 验光 碟 和 后 证 为 ， 黄 国 昌 等 人 发 表 言 论 时 ,已 有 很 多 民 直 翻越 图 烧 谁 入 立法 
院 ， 且 黄 国 昌 发 表 言 论 属 个 人 言论 ， 夭 媚 感 他 人 言词 ， 客观 上 不 符 妃 惑 要 件 。 
雇 建 瑜 认 ， 黄 国 昌 等 人 开庭 时 主张 不 是 无 故 侵 入 立法 院 ， 也 符合 
概念 ; 合议 庭 详 加 审 酌 后 证 为 ， 确实 有 符合 “公民 不 服从 ,， 概念 ， 证 定 黄 国 昌 等 
人 不 具 实 质 思 法 ， 不 构成 乃 故 侵入 的 “有 无故 ， 有 正当 事由 。 


























廖 建 瑜 表示 ' 这 起 案件 ， 内 然 有 
法 性 ， 有 正当 了 


























见 表 去 个 具 实 质 过 
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(中 肛 任 ) 


Some Historical Events: 











由 ， 不 符 焊 惑 





























公诉 人 所 指 号 召 他 人 进入 立法 院 行为 但 


他 人 要 件 。1060331 





1. Glorious Revolution in Britain (1689 Bill of Rights) 





中 


测 


这 些 意 


2. Mahatma Gandhis campaigns for independence from the British Empire. (1940S) 


3. south Africa in the fight against aparthelid. (19S0S-1994) 


4. American civil rights movement.(1941-1954) 
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$. Rose Revolution in Georgia. 格鲁吉亚 玫瑰 革命 (2003) 

















6. Orange Revolution in Ukraine， 乌克兰 杰 色 革命 (2004) 





7. Umbrella Movement in Hong Kong 2 (2014) 


Thoreau, GChanhi, Dr Martin Luther King and John Rawls: 


The concept of civil disobedience originates from Thoreaus 1849 esSay "Civil 
disobedience-a refusal to obey governmental laws as a form of nonviolent Protest ". 
Since the publication of this work in 1849，the practice of civil disobedience 
(Sometimes known as non-violent reslistance Or non-violent direct action) has been 
used around the world as a form of protest in the various Social movements asking for 
Tights in : Labor Rights，Peace，Civjl Rights，Womens Rights，Anti-Globalization， 


Environmental Preservation, Gay Rights, Immigrant Rights, etc. 


In 1842 IThoreau stops paying poll tax，18406 July 24 or 23 Thoreau js arrested for 
refusing to pay taxes and Spends one night in jail until an anonymous donor pays his 
tax. The reason Thoreau refuse to pay taxes was the then USA has just entered into a 
conflict with Mexlico, he disagrees with the conflict, and he does not want his money 
to fund military aggresSsion. Thoreau was also an abolitionist and does not want his 
tax dollars to fund a _ government that Supports Slavery. During that night in jail， 
Thoreau contempjlates the nature and necessity of his non-violent protest and dejlivers 
lectures about his experience in January and February of 1848. The content of these 
lectures 1S converted into the essay“Resistance to _ Civil Government “which is 
published later on and has a wide impact and infiuence Mohandas Gandhi, and Martin 
Luther King . 


Mohandas Gandhi becomes leader of the Indian National Congress in order to protect 
the Tights of Indian nationals under British rule and ultimately to achieve 
Independence. As party leader he organizes a campaign of non-cooperation with the 
British Government which includes a boycott against British imports. He even begins 
Spinning his own thread. In 1922 Gandhi ls arrested for sedition (inciting rebellion) 
and is Sentenced to 6 years imprisonment. In 1924 Gandhi ls released from Prison and 
months later initiates a three week fast to call his followers to remain on the path of 


non-violent reslstance. 
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In March 1930 Gandhi initiated protest on British Sajlt tax and marches 241 miles to 
make his own Salt with thousands of citizens following him. The British government 
imprisons Over 600,000 people as a response. In August 1942 Gandhi launches Quit 
India Movement on the heels of WWIJI to compel the British to withdraw from India， 
and the British respond by imprisoning the leadership ofthe Indian National CongresS， 
January 30,，1948 Gandhi 1 Shot in Delhi en route to a prayer meeting. January 20， 


1930 India forms constitution and becomes a Tepublic. 


DTr. Martin Luther King gains national prominence as a leader during the Montgomery 
Bus Boycott for anti-segregation protests . (Rosa Parks 一 refuses to give Up her Seat 
on the bus to a white man and as a result the Montgomery Bus Boycott occurs.) He 
was arrested in Birmingham and jailed on Aprll 16, 1963. While im Prison,， he wrote 


6 


his “Letter fom Birmingham Jail ”in which he states,，“...freedom 1 never 
voluntarily given...t must be demanded.”Dr King believed that people have a moral 


duty to disobey unjust lawsS. 


Clivil Rights leaders by that time used non-violent protests，civil disobedience，and 


legal action to change the U.S. Their action includes: 


1. Boycotts by refusing to buy goods or Services from a business to force it to change 
policies. 

2. Hunger Strikes. 

3. Petitions jetters to get as many people to Sign it as possible. 

4.，Marches and Demonstrations.，.(March on Washington: August 28，1903 
Excerpt..…I Have a Dream”As a result of the Civil Rights movement，Congress 
passed the Civil Rights Act of 1904，which ended all racial discrimination in public 
facilities Such as restrooms, restaurants, buses, movile theaters, and Swimming pools. ) 
3. 9trikes 

60. Civil Disobedience by breaking the law to get public attention for your course. 

7. Legal actions by convincing the judges that the law or policy 1 unconstitutional. 
(eg 卫 1930，the Supreme Court declared Segregation on public transportation 
unconstitutional.) People can also speak at government hearings or meetings and try 
to convince legislators to change the law， 

With the arrival of television，Americans could watch the news every day.， The 
non-violent civl disobedience used by King and others made the civil rights 
Protesters look jlike good people and made their opponents look hateful, violent, and 
uUgly. People could also hear DTIr. Kings inspliring Speeches. He was a powerful 


Speaker who knew how to change peoples hearts and minds，. 
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John Rawls (1971) : (his account and questions) 


civil disobedience ls a public, non-violent and conscientious breach of law undertaken 
with the aim of bringing about a change in laws or government pojlicies. On this 
account，people who engage in civil disobedience are willing to accept the legal 
consequences of their actions,，as this Showsgs their fidelity to the rule of law. Civil 
disobedience, given its place at the boundary of fidelity to law, is Said to fall between 
legal protest, on the one hand, and conscientious refusal, revolutionary action, mailitant 


Protest and organijzed forcible resistance, on the other hand. 


This picture of civil disobedience Talses many questions. Why must civil disobedience 
be non-violenty Why must it be public, in the sense of forewarning authorities of the 
intended action，Since publicity gives authorities an opportunity to interfere with the 
actiony” Why must people who engage in civil disobedience be willing to accept 
punishmenty A general challenge to Rawlss conception of civil disobedience ls that 站 
is overly narrow, and as Such it predetermines the conclusion that most acts of civil 
disobedience are morally justifiable. A further challenge 1 that Rawls applies his 
theory of civjl disobedience onjly to the context of a nearly just Society，leaving 
unclear whether a credible conception of either the nature or the justification of civil 
disobedience could follow the Same lnes in the context of less just Societies， 


(Stanford Encyclopedia of Philosophy) 
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Q Hovw other thinkers think of law'2(2) 


# Legal Positivism 法 律 实 证 论 


The conflicts between natural law and legal positivism hs often treated as the most 
fundamental lssue in legal philosophy，dividing the field into two hostile and 
irreconcilable camps. Positivists characterize natural ljaw doctrines as bejliefs based on 
metaphysical or Teligious ideas not compatible with the Principles of Scientific 
thought. 


Extreme Viewsgs of legal positivists even deny the lawfuljness and existence of natural 
law. They see law as only positive law and consider the Superiority of positive law 
over natural l]aw. Thus，either law js positive or it ls not law. They adopt scientific 
methods to the study of law (only judgments of fact and never value judgments). They 


Separate law from ethics/morals. 


Jeremy Bentham: (1747-1832) The origin of law is command of the Soverelgn. 
Law which impose no obligations and sanctions are not compjlete laws but merely 
parts of law. His disciple John Austin (1790-18S9) develop further his command 
theory and Say positive law a law strictly So called, ls the law by political Superiors， 
and laws improperly so called, js the law by analogy, law by metaphor. Constitutional 


Law and International Law, are just laws of fashion. 


了.L.A. Hart: (1907-1992) Father of modern Legal Positivism. Law as Social rules. 
Law 1s a System of rules，ajll Societies have Social rules. There are rules to moral 
games,， (minimum contents of natural ljaw) and moral rules thus jls different to legal 
rules. Primary Rules in Primitive Society, Secondary rujes, rules of change, (legislature) 
rules of adjudication，(courts) rules of recognition. (impose duty) Valid rules of 
obligation must be obeyed by members of society, officials must accept the rules of 


change and adjudication, rule of recognition from internal point of view. 


Hans 下 elsen (1881-1973) The “pure theory of law”，Pure means a Scientific 
doctrine of law. The only true theory of law hB the Science of law that ls not 
contaminated by nature, political ideology, morajity, Sociology or economy. The only 
criterion that Kelsen uses to distinguish whphat is legal and whphat is not js the norm. 
Kelsen are interested only in those acts Tegulated by legal norms. ls the existence of a 


legal norm that governs conduct. Norms are legal 让 they follow this formula where A 
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is jicit, specifically, an jllicit (in the Sense of unlawfuD) act or condition，while B is 
the penalty, that ls, the punishment for behavior wphich has broken the rules or ls the 
consequence, of jllicitnesSs. Either the norm carries a penalty or L ls not legal. It ls 
therefore the most imnportant element in the formulation of the norm is the penajlty: the 
jllicit act constitutes the condition for which the penalty is applied. "justice 1 an 
irrational ldeal: an ldeal because it jls abstract，and 1rrational because it 1 not 
Teasonable, but 让 anything the result of mere emotionalism or Sentiment”" 

The primary norms (prescriptive) are the rules that require certain behavior by the 
citjzens. 

The secondary norms (Sanctions) are the rules that establish a penajty for conduct 


that has violated the Primary norms. 


# Other theories of Law to note 


# Harm Principle 伤害 原则 


John Stuart Mill (1806-1873) was a British philosopher wpho wrote many essays that 
created rules that people could use to decide what actions were good and bad. One of 
these essays was titled "On Liberty” ,which explained how much control Society has 


over preventing or alowing the actions of a person. 


The harm principle states that the only actions that can be prevented are ones that 
create harm. In other words, a person can do whatever he wants as long as his actions 
do not harm others. That the only Purpose for which power can be fightfully exercised 
over any member of a civjlized community， against his will， is to prevent harm to 
others, 下 a persons actions only affect himself，then society，which includes the 
government,， should not stop a person from doing what he wants. This even includes 


actions that a person may do that would harm the person himselt. 


Harm principal comes from another important Principle by Mill called utilitarianism 
which states that people Should only do those things that bring "the greatest amount of 
happiness to the greatest number of people". 9%o, 让 a person hs trying to decide 


between two things, he Should choose the option that makes the most people happy. 


Mill Saygs there ls a difference between harm and offense. Harm is Something that 
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would injure the Tights of Someone else or set back Important interests that benefit 
others. An example of harm would be not paying taxes because cities rely on the 
money to take care of its citizens. An offtense, according to Mil, is Something which 
we would Say hurt our feelings. These are less serious and should not be prevented， 
because what may hurt one persons feelings may not hurt anotherSs, and So offtenses 


are not Unlversal. 


Not every Unwelcome consequence for others counts as a harm. Offenses tend to be 
comparatively minor and of short effect, To constitute a harm，an action must be 
injurious or Set back important interests of particular people, interests in which they 
have Tights. (what js the threshold for the harm Principley Mill did not give an 


anSwer ) 


#ILegal Realism 法 律 现实 主义 


The view that legal rules are based on judicial decisions given in interest of the larger 
Society and pubjlic policy, and not on any dogma or Supernatural authority. It defines 


legal rights' and legal duties'， as whatever the courts Say they are， We Should 


investigate ljaw exclusively with the value-free methods ofnatural Sclences。 


Oliver Yendell Holmes (A US Judge: 1841-1933) law corresponds to the 
"prophecies of what the courts will do in fact”, to the actual procedure, the experience， 
and the jlife of the ljaw". "The common law is not a brooding omniscience in the Sky， 


but the articulate voice of Some Sovereign or quasi Sovereign that can be identified.” 


So there ls a clear distinction between law and morality， we Should conslider what law 


18, what law ought to be. Look at the position of law as a "bad man . 
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法 律 是 从 壕 人 的 视角 所 构成 





https:/hk.epochtimes.com/mnews/2018-03-29/88748278 


法 律 是 甚 庆 的 基础 所 构成 的 呢 ? 谈 法 律 之 时 我 们 被 律师 的 放 庆 其 谈 所 带 引 , 甚 座 


平等 ， 公 么 ， 人权 社会 正统 等 等 。 法律 似乎 也 是 由 选辑 所 构成 ， 特 刚 满 潢 的 语 





言 选辑 论述 贯穿 了 所 有 的 法 庭 程序 法 律 真是 由 崇高 的 道德 及 刁 访 周密 的 选辑 智 


慧 理性 所 构成 的 路 ? 普 不 ， 和 这 只 是 表象 。 


奥利弗 霍 姆 斯 ( Oliver Wendell Holmes，1841-1935 ) 是 名 美国 唯 实 论 法 学 家 ， 亦 
是 法 官 。 他 用 半生 审 案 的 经 验 告诉 大 家 法律 的 运作 与 道德 无 甚 关 连 ， 那 只 是 律 
师 在 利用 语言 魔力 的 力量 ; 而 普通 法 是 由 无 数 单 一 的 案例 所 组 成 ， 普 通 法 靠 经 验 


的 累积 而 非 选辑 的 推理 。 


霍 姆 斯 对 法 律 本 质 的 看 法 模具 其 履 性 。 他 直言 ,法律 的 具 笨 操作 是 怎么 一 回 事 ， 
我 们 若 要 充分 理解 ， 只 能 从 壕 人 的 视角 ( perspective ) 去 审视 ， 这 是 他 有 名 的 坟 


人 理论 ( Bad Man Theory ) 。 


他 说 : 如 果 你 想 知道 甚 庆 是 法 律 而 非 其 它 事情 ,你 一 定 要 从 坏人 的 出 发 点 看 法 





律 。 斥 人 只 关心 实在 的 结果 ( material consequences ) ， 而 知识 是 草 助 他 去 预计 结 
果 。 好 人 不 是 人 这样， 好 人 寻找 行为 的 理由 ， 不论 是 来 自 法 律 之 内 或 之 外 , 站 以 恨 


心 为 戒 ( ip the sanctions of conscience ) 。 
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笔者 的 理解 ， 霍 姆 斯 是 指 律师 是 壕 人 的 行业 ' 成 功 律师 的 精力 上 骨 用 於 预计 案件 的 


成 败 成败 主 针 了 这 个 专业 的 具体 运 作 ' 也 融 是 法 律 的 真实 运作 面目 。 清 楚 的 是 


串 | 


这 运 作 熏 道德 关 像 大小 。 





霍 姆 斯 又 府 他 的 理论 只 是 将 法 律 比 喻 坟 放 在 马 前 的 二 输 车 ( cart before the 
horse ) ， 马 ( 指 律 师 ) 的 法 律 豆 任 是 估计 和 从 革 所 在 ( 指法 庭 的 裁决 结果 ) 


重 融 轻 地 将 车 子 推 到 终点 ， 和 案件， 当中 冲 有 道德 的 考量 。 


嵌 





直 


对 於 法 律 ， 其 本 质 类 似 宗教 的 神 论 ( Oracles )。 所 有 法 律 的 论说 只 是 将 各 类 ,预言 
( prophecies ) 说 得 准确 ， 芋 将 各 人 条 法 律 原 划 放 进 一 个 互 为 关连 的 系统 之 内 。 人 律 
师 的 工作 是 在 开始 之 时 就 俯 可 能 估计 预示 各 类 预言 的 结果 如 何 反 映 在 么 件 的 裁 
决 中 。 学习 法 律 ， 从事 法 律 专业 的 目的 ,只 是 工具 主义 地 估算 ( prediction ) 公 

力 如 何在 法 庭 之 内 运 转 。 而 这 个 估算 的 过 程 区 不 能 单单 依 下 踊 纳 法 的 赵 辑 推理 ， 


因为 法 官 也 不 靠 选 辑 ， 而 是 靠 直 贰 去 决定 甚 庆 是 对 错 。<> 


# Sociology and Law 法 律 社会 学 


The study that sees law ls only one of a number of methods of social control. It would 
be wIiong to see that law is a closed System of concepts that stand on its Own. 
Sociologists emphasis on the actual operation of law“in action”，and its place in 
SoOcjiety. 9ome See Sociology of law as belonging "necesSarily" to the field of sociology， 
but others tend to consider it a field of research caught up between the disciplines of 
law and Sociology. 9tll others regard it neither a Sub-discipline of sociology nor a 
branch of legal studies but as a field of research on its own Tight within the broader 


SoOclal Sclence tradition. 
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Max Weber (1864-1920) German 9ociologist first to provide Sociology of law 

through 3 jdeal stages of development: 

1，Charismatic: Law prophets who are rulers having extra ordinary personal quajlity. 

2，Traditional: Charisma become institutionalized through descent，Ppassing to 
Successors, new monarchies. 

3， 有 Rational: Where a System elaboration of law and professionalized administration 
of justice by persons who have received their legal training im a learned and 
formally logical manner. 

Weber Said the rationajlity of law in western Societies ls a result of that rationalism of 

western culture. Law is based on the accepted legitimacy of the law giver Tather than 


Imere charlsma. 


Emile Durkheim (1838-1917) French Sociologist sees law as producing the Principle 
forms of solidarity。 Mechanical solidarity ls to be found in Small Scale homogeneous 
Societies. Here most law would be of a penal and repressive nature. Organic Solidarity 
js to be found in more heterogeneous (differentiated) Societies where there ls less of a 
common Societal reaction to crime and the law becomes less Tepressive but more 


restitution. (Testored to original position) 


下 arx Marx (1818-83) and Friedrich Engel (1820-9S) apply the concept of 
dialectical Materialljsm to Law. When Marx was young, he had once describe law as 


"the bible of liberty", finally say law is a just tool of the ruling class. 


Law maintain the Social order, fepresents the interests of the dominant class. 


Law js accord an inferior position to economic factors; we absorb ouUI knowledge 
from or Social experience of productive relationship. It ls merely part of the 
Superstructure, along with other cujltural and political phenomena, determined by the 


material conditions of a Society. 


That law Simply reflects the economic base，the form and content of legal rules 


corfrespond to the mode of production. 


They also talk of class instrumentalijsm, contends that law is a direct expresslon of the 
will of the dominant class. They predict that proletariat would Seize the means of 
production and estabjlish a dictatorship of the proletariat. Since law 1 a vehicle of 
class oppresSsion, it lg unnecessary. In their utopla mode of society, a classless Society， 


law would not be necessary Ultimately and wither away， 
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(*Some law protects the interests of the oppressed class,l.e. employment law. Also， 


traffic law reflects no class difference) 


# 卫 conomics and Law 法 律 经 济 学 


Law and economics or economic analyslis of ljaw is the application of economic theory 

(Specifically microeconomic theory) to the analysis of law that began mostly with 

Scholars from the Chicago School of economics. With its positive economic analysils， 

Seeks to explain the behavior of legislators, prosecutors, judges, and bureaucrats. The 

model of rational cholice，which underlies much of modern economics, proved to be 

very usefu]l for explaining (and predicting) how People act under various legal 

constraints， Richard Posners (America Judge) book “Economic Analysis of Law 

2007” became one of the classics of the discipline. Law and Economics Assumes: (ch 

12 The Economic Application to Law，ipn his book: The Problems of 

Jurisprudence1990) 

- Allpeople are rational and maximizes their satisfaction. 

- Legislation ls a deal between interest groupS 

-Courts interpret the law to provide an authoritative dispute resolution to deals. 

- Common law exhibits a remarkable consistence “wealth maximization and 
economic efficliency. 

- Common Law should maximize Society”s wealth. 

-Law can be reduced to a handful of economic formulas; il.e. cost benefit analysis， 
Prevention of free Tiding, promotion of mutually beneficial exchanges， 


(You may not agreed that law js based on Economics) 


#Feminist Legal Theory 女性 主义 法 理学 


The belief that the law has been fundamental in women's historical subordination. The 
convictions that the historical and continuing exclusions of women from the law'S 
Protective domain have injured women. Feminists Sought to transform the rules and 
Principles governing particular areas of law so as to make them more responslive to 
women's needs and more reflective of womens perspectives. This legal theory js 
dedicated to changing women's status through a rework of the law and its approach to 
gender, from equality to women to change of System to enable women to contributive 


Positively to society. 
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Catharine Mackinnon: "Towards a Feminist Theory of the State 1989"” 

Her book provide a powerful analysis of politics，sexuajity and the law from the 
perspective of women. Using the debate over Marxism and feminism as a point of 
departure，Mackinnon develops a theory of gender centred on Sexual Subordination 
and applies it to the state. Mackinnon argued that there were no inherent difference 
between men and women, the only real difference ls that of inequality and that jn 
patriarchal Societies men dominate the lives of women. LI 1 because of their 


inequajlity with men that women might appear different. 


Carol Gilligan: "In a different voice 1982” She argued that men and women have 
different ways of viewing the world conceptuallizing more problems and approaching 
the relationship between oneself and others. Men act and interact on the basis of and 
"ethic of Justice” which relies heavily on fights and abstract justice, which is based on 
the premise that everyone Should be treated in the Same way. Men see law in term of 
legal Tight. Women,，on the other hand, relate to others on the basis of an "ethic of 


care"，premised on non-violence that no one Should be phurt and focus on 


responslibjlity and contextuajity. Ethic of care is an essentially female value. 
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Q The Legal System in Hong 下 ong (2) 


# Limitation of Time in Action 


An aggrieved party will lose the Tight to bring or initiate a civjl lawsuit after a certain 
period of tme. That ls regujated by the Zitafiom O1dz2a1ce. 并 Stipulates that most 
claims based on contract and tort must be brought within SiX years，while that for 
personal injuries must be brought within three years, and for the recovery of ljand and 


the proceeds of the Sale of land, and claims on deeds twelve years 


#The Legal Profession 
Judges 


Art 83 of the Basic Law Provides that the courts of the SAR shall exercise judicial 
power independently，free from any interference. order to_ ensure judicial 
independence，judges enjoy ”Security of tenure,”which means that they will be 
dismissed only for inability to discharge his duties or for mis-behaviour, by the Chief 
Executive on the recommendation of a tribunal appointed by the Chief Justice of the 


Court of Final Appeal and consisting of not fewer than three local judges. (Art 89) 


Furthermore, judges are Immune from legal action in the performance of their judicial 
function (Art 84). Art 88 of the Basic Law stipujlates that the judges shall be appointed 
by the Chief Executive on the Tecommendation of an independent commission 
composed of local judges, persons of the legal profession and eminent persons from 


other Sectors. 


In the case of the appointment or rfemoval of judges of the Court of Final Appeal and 
the Chief Judge of the High Court，the Chief Executive must also_ obtain the 
endorsement of the Legislative Council. (Art 90) Art 92 of the Basic Law provides 
that Judges are to be chosen on the basis of their professional qualities and may be 


Tecruited from other common law jurisdictions (Art 92) 
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Barristers 讼 务 律 师 


They enjoy the exclusive "Tight of audience" in CFL CA and CFA. They are instructed 
by Sojlicitors only, but not by the lay client, to appear in court or draft ljegal opinions. 
They must Practice Independently, le they cannot not be an employee of a law firm. 
They also cannot enter into a partnership with other barristers. Their profession 8 


Self-regulated through the Bar Council 


Accountants and certain other professionals may now directly Seek advice from 
(brief) barristers, without having to go through any Sojicitors, with the exception that 


in litigation, a Solicitor ls Still required. 


Solicitors 事务 律师 


They advice clients, represent their interests, draft legal documents for them, and can 
Tepresent them in court up to the DC level. Their profession 1 also self- regulated 
through the Law Society. They have "fiduciary duties" towards their clients,， il.e. they 
must act in utmost good faith solely for the benefits of their clients and they have to 
avoid contflicts of interests. It ls also worth noting that Solicitors may be Sued for 
negligence whereas a barrister may generally not be Sued for negligently arguing a 


Case before the courts 


Legal Executives 法 律 行 政 人 员 


Barrister Solicitor 
Right ofAudience Masgistrate + District Court (note the MaccKerzzie 
民 zxie) 
In Litigation: 
Research and Advice Most Paper Work 
- letters 


- instruct council 


- prepare bundles of documents 
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Conveyance 
Nol! Probate 


Divorce 


Must be instructed by solicitors who's presence is required all the time. 


Note: Accountants and certain profession may Seek advice from Barristers now. 


Senior council followed by junior 


Wigs and Gownmns Gowns only 

Immunity in Court Same 

Not liable in action pending litigation Liable for professional negligence 
#Legal Aid 


According to Legal Aid Ordinance, a person with “financial resources" not more than 
a _ certain amount may be granted legal aid in civjil proceedings in which he ls either a 
Plaintiff or defendant. "Financlal resourceS" is calculated according to a complicated 
formula，which in essence regards a personSs "financial resources”as his annual 
"disposal Income"” plus his "disposable capital.”For claims relating to the Bil of 
Rights Ordinance, the upper lmit on "financial resources"” may be walived. A person 
Who recelives legal aid has to make a certain percentage of contribution towards the 


legal costs himsejlf corresponding to the Size ofhis “financial fesourceS ". 


The Legal Aid Department provides legal representation to eligible applicants by a 


Sojlicitor and, 过 necessary, a barrister in civil or criminal proceedings， 


Legal aid ls available，inter alia, to cases in the District Court,， the Court of First 
JInstance, the Court of Appeal and the Court of Final Appeal. It ls also available for 


committal proceedings in the Magistrates Courts. 


Any person，whether or not Tesident in Hong 术 ong，who is involved in the above 
court proceedings may apply for legal aid. Legal aid will be granted ithe applicant ls 
able to Satisfy the statutory criteria as to the financial eligibjlity and the merits for 


taking or defending the legal proceedingsS. 


The Rule of Law and Hong Kong Legal System 法 治 香 港 法 制 ”GEC1021 Lecturer: Terman Wong, K.N.( 黄 澳 岸 ) 


00 


Financial Eligibility 
How to Calculate Financial Resources ? 


Financial resources are your monthly disposable income multiplied by 12 plus your 
disposable capital. 


Disposable Income 


Monthly disposable income js the net monthly income after various allowable 
deductions have been made from gross income. The deductions include items Such as 
rent, rates and a statutory allowance for your own living expenses and that of your 
dependants: 


出 


Household Size Total Personal Allowances 
(No.) (HK9) 


| Applcant only 6.220 
Applicant and 1 dependant 国人 880 
Applicant and 2 dependants 15， | 1 
下 Appfrcant and 3 dependants 20,060 

| 。 Appiicantand 4dependants | and 4 dependants 26,.700 
Appficant and 5 dependants 25.060 
Appficant and 6 or more dependants 27.950 





+ Adjusted im February every year in line with the Consumer Price Index A, and every five years 
in line with the jlatest Household Expenditure Survey conducted by the Census and 9tatistics 
Department， 


Disposable Capital 


Disposable capital consists of all assets of a capital nature, Such as cash, bank Savings， 
jewellery, antiqueS,，Sstocks and shares, and property. 9ome assets are not included in 
the calculation of your disposable capital， for examples, the value of the house you 
live in，the value of household furniture and effects，personal clothing，tools and 
implements of trade. It you have reached the age of 60, an amount of capital equal to 
the financial eligibility limit ofthe Ordinary Legal Aid Scheme, Le. $307,130, will not 
be counted as youI capital. 


A person within "financial resources”"”limits may be granted legal aid under the 


Supplementary Legal Alid Scheme for bringing claimas for personal injuries. However， 
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they will have to contribute a percentage of the damages awarded by the court to a 
fund to Support the continuance of the Scheme. An accused facing a_ criminal 
Prosecution ls guaranteed legal aid without having to go through the means test. Legal 
aid in civil proceedings will only be granted 让 the Director of Legal Aid ls satisfied 
that there are reasonable grounds for the applicant to bring a legal action or defend 


himself in a legal action. 


A rejected applicant may appeal to the Registrar of the High Court against the 
decision of the Director of Legal Aid. The Legal Aid Department also administers the 
means test for application of legal aid A person granted legal aid may Select his own 
Solicitor or barTister 让 he wants. Otherwise, the Director of Legal Aid will appoint a 
Solicitor or barrister for him from a panel of Sojlicitors and barristers who are willing 


to take up cases referred by the Legal Aid Department， 


## 了 Principles of Statutory Interpretation 


- the three rules plus 9.19 of 7Ppztfe7Ppyelatioz G1d Ce1ie1al Clatxsey O10i12a11cCe 


Deftnliton: 


1，The Literal Rule 

In the absence of any apparent ambiguity under this rule，words in an Act must be 
given their literal meaning even 夺 this results in apparent absurdity. This rule 1s 
therefore of no use where there ls ambiguity Or where the phrase 1 very broad in its 


nature. The rule was said to favour precision in drafting. 


2，The Golden Rule 
Under this rule of interpretation，where the ordinary Sense of words leads to an 
apparent absurdity or Tfepugnancy with the rest of the Act, the apparent grammatical or 


ordinary Sense may be modified so as to avoid that absurdity but no further. 


3. The Mischief Rule 

An attempt to See what the law was before the making of the Act, wphat mischief that 
law did not provide for, and how the Act purported to remove or abate it. In this case， 
one would be looking to see what was the intention of Parliament. The words of the 
Act, 让 ambiguous，would then be interpreted im Such a way as to give force to 


Parliament's expressed intention to cure the mischief 
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%. 19: "An Ordinance shall be deemed to be remedial and Shajll recelive Such fair, large 
and jiberal construction and interpretation as will best ensure the attainment of the 
object of the Ordinance according to its true intent, meaning and Spirit.” 

Normajlly, it js a cardinal rule of interpreting criminal legislation that where penalties 
apply， legislation Should be interpreted narrowly and the court Should construe any 


ambiguity in the defendant's favour. (to give the defendant the benefit of doubt) 


# 灿 下 oOT YOUIT exam puUrpose, a ITepeat of the definition of the three rules and 9.19 1 
needed in most Situations. However it lg advisable that you know the concept better 
When you need to apply the rules to discuss a case before you. (more common in early 


day questions) 
Supplements: The three Cannon of Interpretation 


"The three So-called rules, le literal，golden and mischief are not rules at all Since 
there is no compulsion 强制 ， 强 迫 ”to apply them. Moreover, there is no consistency 
of application when they are applied. There ls no set of priority"” 

* Literal Rule of interpretation ls that the intention of words used in a statute must be 


found in their plain，ordinary or jiteral .The objective of the court ls to discover the 


intention of Parliament as expressed in the words used. 


RYVvVJudge of City of London Court CA 1892 
Lord Esher MR -the literal rule 


Ifthe words of an Act are clear you must follow them, even though they lead to a 





manifest absurdity， The court has nothing to do with the question whether the 


legislature has committed an absurdity 


Examples: 


Inland Revenue Commissioner v Hinchy HL 1900 AC 784 
-9.23(3) of Income Tax Act 1932 





`“Any person delivering an incorrect tax return Shoujld forfeit … triple the tax which he 
ought to be charged under this Act' 

- Unpaid Tax 

- Whole amount oftax payable ” 
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Eovsi1g (Eozzreless Perso1s) Act 7977 
-aperson js not homeless 让 he is occupying "accommodation 
-place lacking in cooking and washing facilities 7 


- Still accommodation 


But RVvVMaginnis 1987 1 AER 907 HL 


- Misuse of Drugs Act 71 : an offence for a person to have a controlled drugs in his 





possession.…with intent to Supply it to another.. 
- D has a package of cannabis 印度 大 厅 ， in his car , he said he intend to return the 


drug to its owner did not amount to intention to Supply the drug within the meaning of 
the statute. 

HLheld by4: 1found him gujlty 

-Lord Go 人 ff dissenting, refer to word given in Shorter Oxford 


`“Supply was not to describe a transaction in which A handed back to B goods 


which B had previously left with A' , thus cloakroom 衣帽间 ， 寄 物 问 attendant 


warehouseman 依 库 管理 人 and shoe repairer do not supply anything to their 


CUStomers 
* Bribery law in PBO : receive advantage in his official capacity 


* Use of dictionary does not always help 夺 statute has a definition， eg. equipment in 
dictionary : something ancillary 补助 to something else, but a ship was held to be 
within the definition in the Employer Liability (Defective Equipment) Act 19095 as 
including `any plant and machinery, vehicle, aircraft and clothing . 

* JInterpretation Act 1978 (IO in Hong Kong) 

- masculine gender 阳性 的 include the feminine 女性 的 and vice versa 

- Word in Singular include the plural 


* Ialways happen that ambiguity arises through an error in the drafting of statutes 


Whereby words used have two or more jliteral meanings. 
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eg. In Fisher vBell (1961)(This case will come up in the Contract Notes) 

The Offensive Weapons Act 1959 make it an offence to Offer for Sale' certain 
weapons including `flick Knives. However in this case a Shopkeeper who displayed 
Such weapons im his window was held not guilty because, as every law Student of 
contract knows that the exhiblition of goods in a Shop window does not constitute an 


offer. 


* (Golden Rule ( purpose approach ): While words in a statute must be interpreted 
according to their ordinary, natural,， grammatical meanings So far as possible but only 
to the extent that Such an interpretation does not produce a manifestly ABSURD result. 
The golden rule apply where a statute permits 2 or more literal interpretations，the 


court must adopt that interpretation which produces the least absurd resujlt. 世 can be 
used to modify the literal rule in order to avoid absurdity 荒 廖 ， 昼 理 , If the words 


used are ambiguous the court Should adopt an interpretation which avoids an absurd 


TeSUlt. 


* Golden rule can only be used where there ls a sensible ajternative interpretation 


Corocraft vPan American AlirwaysS 
"the literal meaning of the words ls never allowed to prevall where it would produce 


manifest absurdity Of consedquences Which can never have been intended by the 


legislature.….Lord Denning. 
了 上 xamples: 


- ZLa11dljo1d a1d 7211G11 Act 7954 

- -No application (to grant a new tenancy) Shall be entertained unless it 18 made not 
less than two nor more than four months after the tenant's request for a new tenancy 

- Does the court have power to consjder for less than 2 month's application 


- HL Say yes, court has Such power. 


RvVAlen 1872 
-9%.37 ofthe Offence Against the Person Act 1861 provides that: 


11 


whosoever，being married Shall MARRY any other person during the jlife of the 


former husband or wife shall be guilty of Bigamy 重婚 罪 " 
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-Aperson being married cannot marry! The second Marry must be null and void. 


- Also，"Marry" [interj] has archaic 已 庆 的 ,古老 的 ， meaning for emphasis and 


especially to express amused 好 玩 的 ， or surprised agreement. 


- As aresult this was construed as “going through a ceremony of marriage' to avoid 


the absurd result. 


Federal Steam Navigation Co. Ltd v Department of Trade 多 Industry (1974) 

- The Oil in Navigable Waters Act 1953 provides: "the owner or master of the ship 
Should be punishable in the case of oil discharge"” 

- The House of Lords held that both owner and master were liable because "oOT"” hn 


effect meant "and". It was a clear rejection of the literal rule in this case by the HL. 


Adler v George 19014 
- Official Secrets Act 1092 : an offence to obstruct HM Force in the vicinity 痢 近 of 


a prohibited place 
-了 D obstruct the prohibited place --> guilty ”yes. 


*# The Mischief Rule( 不 明确 文字 释 规 程 ):， sometimes known as the rule ip 


Heyden's case 1$84 allows the court to look at the state of the former laws in order to 


discover the mischief in which the present statute was desligned to remedy. 
Four things are to be discerned and considered: 


- What was the common law before the making of the Act， 

- What was the mischief and defect for which the common law did not provide， 

- What remedy the Parliament have Tesolved and appointed to cure the disease of the 
commonwealth, and 

- The true reason of the remedy,，---> the job of the Judge ls always to make Such 


construction as Shall Suppress the mischief and advance the remedy 
卫 xamples: 


Re: Kruhlak 19538 
"Single Woman" under the Affiliation Proceedings Act 1957 
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- for the purpose of affiliation 附 司 成 遇 proceedings (to trace the origin of the child) 


"Single woman” was interpreted as a woman with no husband to Support her，not 


necessarjly an Unmarried woman，Since the mischief which the Act was passed to 
remedy is the possibility of a woman having an illegitimate 非 婚 生子 女 child with no 


means of supporting 革 . 


Corkery v Carpenter 1951 





- D was arrested without a warrant for being drunk in charge of a bicycle on the 
highway 
- Licensing Act 1872 9.12 : a person found drunk in charge of a `carriage' on the 


highway may be arrested without a warTrant 
- Carriage 马车 ---> bicycle 哩 车 ? Yes ! 


- The mischief aimed at by the Act was drunken persons on the highway in charge of 
Some form of transport. Ifthe court had appjlied the jliteral rule instead of the mischief 


rujle the result might be different. 


McMonagle v Westminster City Council 1990 
- a _ criminal offtence knowingly to use Premises as a “Sex encounter establishment 


without a licence from the local authority 
- definition : performance, Services and entertainments which are not unlawful 


- The defence was that the activities at his premises ( live peep-Show which was 
clearly pornographic 春 宇 画 的 ， 黄 色 文 学 的 ) were unlawful so that ，on strict 


interpretation of the statutory provisions,， he did not need a licence for them ! - HL 
Said that they were Tightly convicted. In order to avoid a manifest absurdity, it was 
neceSSary to lgnore the words “which are not unlawful， The mischief was the 


Proliferation of uncontrolled sex establishment， 


Smith v Hughes [1900]1 1 WLR 830 





- Two common prostitutes, standing on a balcony 阳台 ， or behind windows in their 


house, severally solicited men passing in the street by tapping on the balcony rail 栅 
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杆 ， or window pane 方 框 ,，attracting their attention and inviting them into the 


house. Information were Preferred against each prostitute charging that she,being a 
common prostitute, did Sojlicit in a street for the purpose of prostitution contrary to 
Section 1(1) of the Street Offences Act，1956. The prostitutes were convicted. On 
appeal:- 

Held: dismissing the appeals, that on the true construction of section 1(1l), taking into 
consideration the mlschief at which the Act of 1939 was aimed, lt mattered not where 


a prostitute stood (whether on a balcony, or in a room behind a closed, or open，or 
half-open window),， 让 her solicitation 诱惑 ，was projected to and addressed to 


Somebody walking in the street, She was gujlty of an offence against section 1(]). 


Remember again, that the three "Tules" are approaches to interpretation of statues, not 
rules indeed. As from below there are other aids to statutory interpretation as we]L 
Judges give meaning to words all the times but seldom mention what "Tules" they use， 
Supplement: Context Approach in interpretation of Statutes 

*Abroad view, read in words necesSary implied 


JInternal Aid to interpret a statute 


Short title: 


no, merely descriptive 


Long title: 


yes, may be look at in cases of ambiguity 


Preamble: 


yes, the need and intended effect of the legislation 


Punctuation: 


may be where a statute provision ls amblguous, was not used in old statutes 
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Headings: 
not part of the ActOrdinance，may be used as an aid to construction in cases of 


ambiguity 


Marginal or Side notes: 
not discussed in Parliament/Legico, may be useful indicators of the general purpose of 


a Section and the mlschief at which it ls aimed 


Schedules: 
undoubtedly part of the statute and may be looked at to cast light on any uncertainty 


thrownup in the main body of the legislation 


Examples: 


yes, part of the legislation 


External Aid 


1. dictionary 


2. related statute, eg. Securities Ord and Securities and Future Commission Ord and 


Commodities Trading Ord 


3. legislative antecedents, eg Banking Ord of 1948,1904,1986 and the Deposit Taking 
Company Ord 1970 


4. By-laws 

3. Treaties and International Conventions 

60. Hansard: It ls the record of the discussion and debate in the legislature. The general 
rule ls lt ls not a aid to interpretation, but the rule was Telaxed in recent year by: 
Pepper v_ Hart 1993 1 AER 42, the HL took the lead in adopting a more Telaxed 
approach towards its use in cases involving the construction of delegated legislation. 
Hansard can be used as a way to ascertain the legislative intent 让 the legislation js 


ambiguous or obscure, or lead to an absurdity. 


7. government publications 
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Presumptions when interpreting law 


1. Presumption against alternation of the common law 

The common law also provided presumptions which judges will follow unless they 
have been explicitly excluded in the statue. 

-apply where a statute ls capable of two interpretations 

eg. an accused'Ss Spouse can be called as a witness for the prosecution or the defence， 


consent of the accused is not fequired ---> competent =====> coOmpellable ----> nol 


2. Presumption against deprivation of liberty 


3. Against deprivation of property and interference with Private Tights 


4. mens rea (gujlty mind) is required in criminal offence 


Sweet Vv Parsley 1970 -the management of premises used for Smoking of cannabis 


3. Against retrospective effect (note: ICAC Ord partial amnesty for corruption Prior to 
1.Nov.1974) 


606. Rules of "Natural Justice" apply: equality before the law and fair hearing. 


## Beware that these are presumptions, not fast rules that a judge must follow, in fact， 


exceptions are far common than the presumptions 


Supplement: Other Rules : Statutes must be read as a whole 


noScitur a Sociis 

- each section in a statute must be Tead Subject to every other Section 

exXpresSio Uniugs est exclusio ajterius 

- the express mention of a person or thing excludes by implication other persons OT 
things not mentioned 

eg. Statute of Fraud 1077 

- Ifequire the contract for the sale of goods, wares and merchandise for $10 or more be 
evidence in writing,， did not apply to a contract for the Sale of stocks and shares - 
excluded by Implication. 

ejusdem generlis (of the Same kind) 

- general words which follow particular words must be limited to meanings Similar to 


those of the particular words 
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eg. Betting Act 1833 

- keeping of a house, office, foom or other places for the purpose of betting with 
people is prohibited 

-arng, an outdoor place at aracecourse did not fell with the other Places 

eg. Re Wood 1980 

- any gun，pistol，hanger，cutlasSs，bludgeon or other offensive weapon ---> an 


accidentally broken pliece of glass is not offtensive weapon 
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Q@ Laws Relevant to the Teaching Profession (optionalD)  _p.77 


What introduce here under are mainly common law concepts that teachers may 


come across in their daily life of teaching in main points only. 


.Agency concepts involving School business 

. Vicarious Liabilities of School 

. Employment concepts in School management 
. Professional Negligence with teachers 

. Defamation 陈 关 波 夫妇 vs 渗 基 国际 学 校 


. Contractual relationships with minors 





~] 仆 WW 上 mn 口 王 


. Copyright in Education Use 
1，Asgency concepts 


Agency js a neceSSary commercial device. 了 .g. as company js a legal person, all its 
acts are done by agents. Even Small business needs agents in order to carry ouUt 
business, e.g. the shop assistants. The function 功能 , of the agent is to act on behalf of 
his principal to establish a contractual relationship between the principal 委托 人 and a 


third party. 
3S.9PBO 《防止 贿赂 人 条例 》 


(代理 人 的 售 污 交易 ) 


Agency concept: 


Principal 主事 人 Agent 代理 人 3rd Party 第 二 者 
@ 资助 学 校 拧 购 程序 


@ 学 校 的 商业 活动 


@ 
业 


校 及 其 教职员 收受 利益 和 捐赠 事宜 


@ 
了 
关 
xD 
NI 
天 


Normally, the Agent makes the contract for the Principal and then drops out of the 
Picture and the rights and obligations in the contract continue with the Principal and 


the third party，the agent has no Tights or liabijlities under that contract， In law， 
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however, the relationship is far more complicated. 


The Principal is jointly 共同 and severally 各 自 liable with his agent for any torts 
committed within the scope of his authority. More often the wrongful act ls performed 


by the agent acting within his apparent 明显 or ostensible 表面 的 authority. 


United Bank of Kuwalt v Hammond: City Trust v Levy [1988] 1 WLR 105 


Two cases : A solicitor acting as a partner in the first case and as an assistant in the 





二 4 


Second, signed forms of guarantee 担保 and undertakings 许诺 , without actual authority， 
and resulted in both Banks lending money to fraudulent third parties. Held he Banks 
were Teasonable in believing that the Solicitors was acting within the firm's authority. 


Thus both firms were liable. 


Creation of Agency Relationship: The general rule is that the relationship between a 
Principal and the agent is consensual 在 两 愿 下 成 立 的 in that no one can claim to be 
anothers agent unless under consent. The consent may be expressed or Implied. 

Q. When creating contracts and making decisions Telating to School management， 


who will be regarded as the Principle and who are agentSs? 


Agency can be created by expressed 明示 authority .. .This type of authority is created 
by words， either written oOT oral No particular form is required unjless the agent 
required to executed a deed, in which case he must be appointed by a deed, called a 


5 


Power of Attorney 授权 书 . 


Implied 隐 含 or usual 通常 的 authority .... this permits the asent to perform all 
P Y P 8 P 


reasonable incidental 附带 的 or Subordinate 附属 的 acts necessary in exercise of his 





given express authority. (protection to 3rd party) Agency by estoppel 不 容 反 悔 原 则 or 
ostensible 表面 的 ， 外 表 的 authority ..… Ifthe principal has So acted as from his words 
oOT conduct to lead another to believe that he has appointed a person X to act as his 
agent or that X has authority from the principal and X purports 要 领 是 to act as the 
Principals agent, principle will generally be estopped from denying agents authority 
though in fact no agency really existed. The agent im this Situation ls Said to have 


apparent or ostensible authority. 





Ratification 追认 of authority ..， Where A has no_ authority but purports 意味 著 to 
Y Y PUIP 





contract with third on Principals behalf，the Principal may jlater ratify 批准 ，the 
contract and the ratification then relates back to the making of the contract by agent. 
Ratification 追认 
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is the express adoption 采用 by Principal of the contract，OT conduct Showing 
unequivocally 不 含糊 的 ,that he adopts 采纳 agent's act. Agency of necessity ...Eg. the 
master of a Ship，in times of emergency，may contract for provisions and urgent 


repairs and bind the owner of the Ship to Such a contract. 


Termination of Agency 

The parties to an agency contract may at any time mutually agree to bring it to an end. 
An agency ls normally terminated automatically when : 

1. End of fixed period in the contract or 让 no fixed period，contract terminates after 
the agent has completed all he has been authorized to do. 

2. Death, mental incapacity or bankruptcy of either party. Notice of Such event to the 


other party ls immaterial 


Rights and Duties of Agents 
Rights of Remuneration 地 酬 
Risght of Indemnity 颈 借 
Rights of Lien 留 


Dnuty to obey instructions of his principal 


本 王 
引 右 


俯 





To exercise duty with care and Skill 
Duty not to delegate duty 
Duty to avold conflicts of interest 


Duty not to make Secret profit/ to account 


Duty not to misuse confidential information 


讨论 : 虚构 案例 




















某 校 副 校长 代表 学 校 将 学 校 基金 投资 在 AIA, 通常 是 定 息 债 卷 。 某 年 副 校长 在 没有 奥 校 董 会 讨论 
的 情况 下 将 ' 因 AIA 经纪 的 游说 ， 将 投资 转 为 雷 曼 迷 债 。 头 两 年 增长 8% ' 十 分 理想 , 副 校 








长 光 业 退休 了 "第 二 年 金融 风暴 , 基金 倒 蚀 六 成 这 时 校 董 会 发 迪 失 未 正式 授权 副 校 长 转移 投资 ， 
S 是 通知 AIA 认为 转移 投资 到 迷 全 的 合约 无 效 。 











2. Vicarious Liabilities with a School 转 承 法 律 责任 


The liability imposed on one person for the wrongful act of another on the basis of the 





legal relationship between them，usually that of employer and employee. Agency - 
The liability imnposed on a Principal who employs another person to perform work on 
the principal's behalf for tortuous acts performed by the person within the scope of his 


or her authority. 


In the context of vicarious liability the word “agent” has a wider connotation than 
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“employee "does: an independent contractor or an employee may be an agent; a person 
may also be an agent although he is not “employed” by the principal im a technical 
Sense. A company is liable to be Sued for a tort committed by its agent 赴 an action in 
tort would jlie against an individual and the agent js acting in the course of his 
employment or within the ostensible scope of his authority, and the act complained of 


js one which the company might possibly be authorized by its constitution to commit, 


Employment - The liability of an employer to third persons for the tortuous acts of an 
employee which the employer actually or impliedly authorizes. The acts must be 
committed in the course of employment，while the employee js acting within the 
Scope of his or her authority and performing the employment duties，oOTr be acts 
incidental to the employment duties. In order to render an employer vicariously liable 
it lg neceSsSsary to prove that the employee has been guillty of a breach of duty towards 
the person injured. A tortuous act that is So connected with an act the employee 
authorized to perform as to amount to a mode of performing the authorized act, js an 
act within the course of employment. An employer cannot be vicariously liable for an 
attempt by his employee，Sservant oOT agent to commit a _ crime even 让 he may be 


Vicariously liable for the completed crime. 


讨论 : 虚构 案例 

某 学 校 搞 户 外 活动 时 ' 习惯 交 由 一 问 专 业 活 动 制作 公司 安排 搭 达 舞 台 及 安装 音 殴 相 
司 会 签 一 合约 , 由 公司 负责 购买 保险 艺 会 补偿 (indemnify) 学 校 活动 期 间 舞 台 及 音 敬 不 妥善 引起 的 
损害 赔偿 。 这 公司 的 名 候 贞 亦 是 学 校 学 生 的 家 长 区 热心 於 家 长 会 的 事务 。 某 年 开放 日 ， 这 炎 
位 家 长 建议 找 来 朋友 草 手 义务 草 搭 台 艺 借 出 音 警 , 节省 的 金钱 用 来 多 购 抽 奖 礼 品 。 结 果 发 生意 外 
舞台 塌 下 引致 多 名 学 生 受 伤 。 校长 壤 小 心计 ， 事前 已 请 所 有 活动 参加 者 签署 表格 ， 上 有 人 条款 壳 
明 校 方 不 会 为 活动 的 意外 负责 赔偿 
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Mx 
和 | 
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宜 。 学 校 与 公 








则 
































































































































3. Employment concepts 


@ Contract of service and contract for SerVice 

@ Employment Contract 

Common Law rights and obligations of employer and employee 

Employment Law is governed both by common Law and Statute. There are duite a 
number of statutes in Hong 天 ong that are relevant to the employment relationship， 
The most Important one being the Employment Ordinance. 

Contract of service 履 佣 合约 and 

Contract for service 服务 合约 


Under a contract of service a person places his or her labour 旁 力 at the disposal 支配 
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of another and thus the relationship ls that of employer and employee. Contract for 
Service ls where aperson js "in business on their own account", the relationship is that 
of the employer at the one hand and an `independent contractor' 独立 合约 者 at the 


other Side, not an employee. 


The distinction ls important as it determines whether various employment laws 





applied to the contracting party. Eg. unfair dismissal 不 公平 解 优 not in Hong Kong)， 


union protection，and social security 社会 保障 and _ employment Tights Such as 


maternity 妇 产 休假 lgave，long service payment. 长 期 服务 金 holidays，annual leave， 





Sickness leave, Severance pay. In law oftorts, an employer is only vicariously 代理 地 
liable for acts of employee during employment, not to an independent contractor. 
Only employees are entitljed to _ compensation for injuries in the course of his 


1 


employment under the Employees Compensation Ordinance. Consequently 


employers have to take out insurance for their employees according to the Ordinance. 


In the Course of Employment 在 候 用 期 间 
We also have to decide whether an employee jl in the course of employment 
otherwise the employer 1 not liable, ie. whether the work he done is an act expressly 


or Imnpliedly authorized by the employer. 


Central Insurance VNorthern Ireland Road Transport Board 1942 AER 491 HL 
- A petrol tanker 油 车 driver employed by the defendant jlit a cigarette while 


unloading petrol. An explosion Tesulted. 
- jg Smoking in course of employment ” 
- What the Servant was employed to do in this case was to discharge petrol, this was 


what he was doing, albeit in an unauthorized manner. 


Ricketts vV Thomas Tilling 1913, 1 KB 040 


- a bus conductor 售票 遇 drove the bus to turn it around，but he had the driver?S 





Consent to do So 
-Jiable vicariously not for the conductor but for the driver's consent 
Chaplin v Dunstan 1938 
-truck 卡车 ， 货 车 driver on a long distance trip turned off the main road to get a drink,， 
then collided with a motorcycle. 


- going to Service/toilet is expected 
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How to decide whether one is an employee? 
1. Control Test : 

2. Organlzation Test 

3.Integration Test 


4. Multiple-factor Test or the Economic Reajlity Test 


Obligation of Employer at Common Law (Implied Duties) 

To Provide Remuneration 

@ Indemnity 保障 ， 玛 偿 , any expenses, losses, or liabijlities incurred by an employee 
during his/her employment 

@ Provide Works 


@ 9afe System of work 


Obligation of Employee at Common Law 
1. Skills and reasonable competence 能 力 

2. Duty of Good Faith 

3. Obedience 服从 

4. Confidentiality 机 密 性 


9. To exerclse Reasonable Care and Skill 


Termination of Employment 

@ End of contract /by notice 

@ Dismissal/ Wrongful ~/Constructive~/ Unfair~/Summary dismissal without 
notice: 

a. Willful dijsobedience to a lawful and reasonable order; 

b. Misconduct in a manner which is inconsistent with the due and faithfu]l discharge 二 

his duties; 

c. employee gujlty of Fraud or dishonesty; 

d. Habitual neglect of employee'gs duties; 


e. Any other common law ground to allow employer to dismiss 


4. Tort of Negligence 教师 疏忽 
(Professional Negligence of Teachers ?7) 
Elements of Negligence : 

1. Duty of care 

2. Breach of that duty 


3. Subsequent damages 
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The Neighbour Principle imp Duty of Care Donoghue v Stevenson 1932 AC 502 
- A friend purchased a bottle of ginger beer for the plaintitft at a cafe. The plainti 寻 





poured Some of the contents into a tumbler and drank them，then She poured the 
remainder and out of the bottle floated a decomposed snail 蜗牛 . The Plaintiff suffered 
Severe Shock and become very 贡 . She Sued the manufacturer im negligence as a 
consedquence， 

- Held: There was no contractual duty between the plaintiftt and the manufacturer but 
the manufacturer of an article or of food or medicine or the like was under a legal 
duty to the ultimate consumer oOT purchaser to take reasonable care So that the article 
was free from defect 缺点 , to cause injury to health. - Lord Atkin : "You mnust take 
reasonable care to avoid acts or omissions which you can reasonably foresee would be 
likely to injure your nelighbor. Who then in law is my nelighbour ? The anSswer Seemas 
to be persons who are So closely and directly affected by my act that 工 ought 
Teasonably to have them in contemplation 打算 ，as being So affected when 工 am 


directing my mind to the acts of omissions which are called in question.” 


Professional Negligence 


(Negligence with a particular profession, usually higher standard) 


Lord Morris in Hedley Byrne vHeller 1904 : 
"让 Someone possessed of a Special Skill undertakes, quite irrespective 无 关 of contract， 





to apply that Skill for the asslstance of another person who relies upon such Skill，a 
duty of care wjll arise"” 
Hedley Byrne vHeller & Partners Ltd [1963] 2 AER 373 


- 瓦 ,advertising agents, booked advertising time for customers 上 . 瓦 





becoming doubtful of the financial position of 了. H asked the 

banker of E for a report. - Defendant bejlieved E "to be respectably constituted and 
good for its normal business engagements and that 了 would not undertake any 
commitments they were unable to fulfil . Three months later, another written report 
responding to a further enquiry as to whether 了 were trustworthy 可 信任 的 . [ reply in 
a jletter headed “Confidential. For your Private use and without responsibjlity on the 
part of this bank or its officials' .Respectably constituted company, conslidered good 
for its ordinary business engagements. Your figures are larger than we are accustomed 
to See ] 

- 也 relied on these statements and as a result they lost money when 了 went into 


liquidation. 
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= 立 号 


S. Defamation 诽谤 定义 

向 遭 诽 谤 的 人 以 外 的 人 士 发 布 电 损 该 人 言 僚 的 侵权 行为 ,其 影响 是 在 整 苯 公 容 人士 的 眼中 降低 遭 
诽谤 的 人 的 名 崔 。 (to lower the reputation of the person defamed in the eyes of the public at large) 在 
普通 法 上 ,诽谤 性 的 甩 损 言辞 可 以 口头 的 ( 短暂 形式 诽谤 ) (slander) 或 若干 永久 的 ( 永久 形式 
诽谤 ) (libel) 形 式 存在 。 在 评估 是 否 存 有 诽谤 时 ， 被告 人 的 意图 无 关 ， 重要 的 是 被 告 人 的 行为 的 


影响 。《 诽 谤 人 条例 》( 第 21 章 )。 



































Elements of Defamation 

(原告 人 一 方 须 证 明 ) 

1. The words must refer to the plaintift (can be 
implied) 

- Innuendo 含 沙 射影 的 话 

2. The words must be defamatory 

-amatter forthe jury 

3. Words published, le. lg made known to any 
one other than the plainti 华 . 

2 Each repetition of the words ls a fresh 


publication 


Defence 辩解 
1. Justification 证 明正 确 or truth, no action 这 the statement is true in Substance oOT fact， 
it ls sufficient to prove Substantial truth, but cannot escape liabllity by referring report 


of rumour. 





2. Fair comment 公正 评论 on a matter of public interest 公 腑 利益 without malice 怀 有 
恶意 的 

3. Privilege, ji.e. statement in LEGICO, courts, senior officials of the services, duty to 
Teport. 

4. Apology / amendgs (not strictly a defence) the defendant publishes an apology at 
the earliest opportunity and before the commencement of the action，this will go 
towards mitigation of damages. Defendant has to make a payment into court for that 


defence to Show an absence of malice. 


陈 芒 波 夫 如 vs 汉 基 国际 学 校 

汉 基 诽谤 案 上 诉 陈 茂 波 夫 如 得 直 2016 年 12 月 24 日 星期 六 【明报 专 讯 ] 发 展 局 长 陈 茂 波及 妻 
子 许 步 明 ，5 年 前 向 女儿 就 读 的 渗 基 国际 学 校 家 教会 及 家 长 发 电 邓 及 会 议 摘要 “， 指 该 校 校 董 钼 
光 溪 的 龙 凰 胎 子 女 在 考试 中 作弊 和 儿 包 应 ， 陈 氏 夫 如 其 人 后 被 裁定 诽谤 ， 须 向 钼 氏 一 家 赔偿 23 万 
元 。 台 方 其 后 各 提 上 诉 ， 上 诉 庭 昨 颂 下 逾 百 页 判 酬 ， 指 原审 法 官 错误 引导 陪审 围 ' 恶意 诽谤 , 的 
定义 ' 裁定 陈 茂 波 夫 如上 诉 得 直 , 案件 毋须 重审 , 钻 氏 须 支 付 原审 及 上 诉讼 费 。 陈 无 波及 许 步 明 
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回应 指 ， 儿 判 腾 诉 是 彰显 公 闵 ， 希 户 事 件 可 告 一 段落 。 

原审 时 陪审 围 裁定 陈 氏 夫 妇 的 6 份 文 件 全 属 诽 谤 , 原审 法 官 认为 陈 氏 为 维持 学 校 声 具 和 形象 才 发 
出 该 些 文件 ， 故 裁定 其 中 两 封 诽谤 电邮 ! 受 约 制 特权 , 保障 免责 ,其 他 则 层 恶 意 诽 谤 。 上 诉 庭 判 
天 指 出 ,原审 法 官 就 受 约 制 特权 的 裁决 亚 没 出 错 , 因为 学 术 诚 信 一 直 为 该 校 核心 价值 家 教会 的 
会 议 亦 有 讨论 避免 作 浆 等 诚信 问题 , 以 促进 学 校 的 管理 和 营运, 而 且 家 长 之 问 应 有 权 讨 论 涉 及 学 
生 的 事情 , 故 收 到 电邮 的 家 教会 前 主席 及 其 他 家 长 等 在 本 案 中 有 和 维持 学 校 牵 上 巍 和 公正 处 理 作 粗 
投诉 等 共同 利益 ， 他 们 之 问 的 通讯 ， 理 应 多 受 约 制 特权 保障 。 

不 过 ， 上 诉 庭 指 恶意 , 的 法 律 原则 应 为 被 告 " 明知 内 容错 误 , 仍 发 出 诽谤 内 容 ， 但 原审 法 官 引 
导 陪 害 转 上 时， 错误 地 指 以 " 内容 是 否 真 实 , 作为 判定 恶意 的 标准 , 令 陪 审 转 在 错误 基础 上 作出 错 
误 裁 决 。 
上 诉 庭 续 指 出 ， 许 步 明 当时 单 靠 与 学 校 的 电邮 来 往 和 自己 观察 便 相 信 女 儿 所 说 有 同学 作 浆 ,只 
然 推断 轻率 和 不 合理 , 但 认为 她 是 真诚 相信 有 人 作 灿 ,而且 本 意 是 希望 维 访 学 校 形象 和 声 愉 , 故 
即使 她 在 电邮 中 有 冒犯 字眼 仍 享有 受 约 制 特 权 的 保障 上诉 庭 强调 , 一 个 儿 正 确 指引 的 陪审 围 ， 
不 会 得 出 其 他 结论 , 决定 母 须 重审 案件 , 吏 回 讲 氏 一 方 质疑 陈 氏 夫 刀 多 受 约 制 特权 的 上 诉 *【 案 
件 编 号 : CACV251、252/15】 43 
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6. Basic Concepts of A Contract 

A Contract is more than an Agreement Formation of Contract 合约 的 构成 

- offer and acceptance/with intention/consideration (be sufficient but need not be 
adequate/ A Deed Clear Terms/Contract can be made orally /Some contract need to be 
in writing/ Parol evidence rule/ Express Terms and Implied Terms/ Control of 


Exemption Clause Ordinance, Cap 71. 


Contract with Minors 

Capacity to make Contracts 履约 能 

Not all contracting parties can make contract, the Precondition in ljaw hs that they must 
have the capacity to make a contract. Minors, mentally ill people and drunken people 
do not in ljaw have the capacity to enter into a legal contractual relationship. 


Minors 未 成 年 人 The general rule at common law is that a contract made by a minor 





was voidable 可 使 无 效 的 at his option. In common law，person under are minors， 


but is now by statute 18 both in Hong Kong and U 天 . 


Contracts with minors are voldable, not strictly vold. Yoidable means the contract is 
valid and binding upon him unless the minor expressly disclaims the contract during 
minority Or within a reasonable time of attaining his majority， Contracts can be 
binding upon the minor 过 ratified by him when he reached 21 years of age. This 
principle of law is aim at protection of the minor, not to asSlst him to obtain unjust 
benetfit. "A shield 盾 , not a Sword 人 证" 
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Valentine v Canali (1889) 24 QBD 1606 


A minor took a lease of a house and agreed to pay the landlord 102 pounds for the 





furniture. He paid pounds and gave a promissory note for the balance. After Some 
month's use of the house and furniture, he took proceedings to get the lease set asjde 
and to recover the money which he had paid. 

Held, the lease Should be cancelled and the promissory note delivered up，but an 
infant has paid for something and has consumed or used it, it ls contrary to natural 
justice that he Should recover back the money which he has paid. This case has also 
been interpreted to mean that the money 1 only recoverable whphere there has been a 


total fallure of conslderatlon . 


Valid Minor Contract 
There are Some exceptions as while a contract is for the benefit of the minor. 
eg.， contract for Service，apprenticeship，or that the contract jl for purchase of 


neceSSary goods. 


Edwards v Carter [18931] AC 360 


A minor became a party to a _ marriage settlement under which he took considerable 





benefits. He covenanted to bring into the settlement any property which might come 
to him under his father's will . One month later he came of age and nearly four years 
after his father died leaving him property by will, more than a year after his father's 
death he purported to repudiate the settlement.， 

Held, by the HL that a contract of this nature was binding unless repudiated within a 


Teasonable time of attainment of majority. He was too late. 


Roberts v Gray [1913]11 KB 3920 


- The defendant，a minor，entered into a contract by which he agreed to join the 





Plaintiff, a famous billiard player, in a world tour as "professional billiardists' 

- The plaintiff incurred certain neceSsSary expenses as a Tesult of preparations for the 
tour, but before the tour began, the defendant repudiated the contract， 

Held, by the CAthat to play in company with a noted bijlliard player like the plaintiff 
was instruction of the most valuable kind for a minor who wished to make billiard 


Playing his occupation, and they upheld an award of 1,3500 damages for the breach. 


了 legal Contracts 违法 无 效 的 合约 
1. Gambling contracts 


2. Agreements to commit a crime or civil wrong or to 
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perpetrate a fraud 欺诈 , eg. Contract to beat a man. 

3. Contract affecting public Service 

4. Contract of Maintenance and Champerty 旭 助 诉讼 

5. Publication of libel materials 诽谤 

60. Injure the state in its Telationship with other states， 
7.Agreement perverting the course of justice, OoT contract to 
oust the jurisdiction of the court. 破坏 司法 公正 














8. Agreement contrary to good morals, je directly or Indirectly 
Promotes Sexual immorajlity. 
9. Agreements affecting the freedom or Security of Marriage. 


10. Contracts In Restrain of Trade 


讨论 : 

什么 情况 下 学 生 合 约会 有 效 ? 

学 生 向 学 校 货款 购 圈 笔 记得 电 肛 
(necesSity or not?) 

学 校 与 Apple I Mac 合作 喜 新 电脑 给 学 生 ， 
但 学 生 取 去 电脑 使 用 后 月 尾 无 法 付款 。 

学 校 能 否 取 回 电脑 及 追 讨 欠 款 差额 ? 











7. Copyright in Edqucation Use 
Copyright 版 权 慨 念 


The exclusive right to Teproduce or authorise others to Teproduce artistic，dramatic， 


literary，or musical woIks. It also extends to Sound recordings, films，broadcasts Or 


cable programs (a computer program) and the typographical arrangement of published 


editions: Copyright Ordinance (Cap 928) Ss 2(]). 


It protects the way in which an jdea or information ls expressed in a material form 
表达 意念 或 资料 的 实质 形式 (the layout) and not the underlying idea. 


No registration ls required. It 1 an intangible property right conferred by the 


Copyright Ordinance. 


7. Copyright in Edqucation Use 





S.17 文学 作品 、 懂 剧 作品 、 音 乐 作品 或 艺术 作品 的 版 权 期 限 .有关 作者 於 某 公 扶 年 死亡 ， 版 























权 在 自 该 年 年 终 起 计 的 50 年 期 间 完结 时 届满 。 某 公 层 年 首次 委 作 ， 其 版 权 自 该 年 年 终 起 计 的 











50 年 期 间 完 结 时 届满 ;或 ..， 某 公 层 年 首次 向 公 夫 提 供 , 其 版 权 在 自 该 年 年 终 起 计 的 50 年 期 间 完 
结 时 届满 .… 人 士 中 最 后 死 亡 的 人 的 死亡 在 某 公 唇 年 发 生 , 版 权 在 自 该 年 年 终 起 计 的 50 年 期 间 
完结 时 届满 一 (导演 、 对 白 的 作者 、 影 片 中 的 音乐 的 创作 人 ) Note .… copier”s property right, not the 























authors moral right。( 著 作 权 ) 
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Defenses 免责 辩 访 
作出 合理 查 究 made reasonable enquiries 芋 非 该 作品 的 侵犯 版 权 复 抽 品 。Reasonable 





groundsmmno other circumstances led him reasonably to Suspect /an infringing copy 
Permitted works (S$.37) .… Research and Private study a librarian /not multiple 
CoOpileS/ 

S$.38(]) 加 研 究 或 私人 研习 而 公平 处 理 任何 作品 ' 不 属 侵犯 该 等 作品 的 任何 版 权 Fair dealing 


with a work for the purposes of research or Private study does not infringe any 





copyright in the work or in the case of a published edition，in the typographical 


arrangement. 

















批评 、 评 论 及 新 闻 报 性 /为 立法 会 程序 的 目的 而 作出 任何 事情 作品 附带 地 包括 在 艺术 作品 、 人 声音 
纪 尔 、 影 月 、 广 播 或 有 和 线 传 播 节目 内 阅读 残障 人 士 (指明 国体 ... 教 育 机 构 .… 属 慈善 性 质 ) 
S.41A 为 教学 或 接受 教学 的 目的 而 作 的 公平 处 理 Fair dealing for purposes of giving or 
Tecelving instruction 

9.41 为 教学 或 考试 的 目的 而 作出 的 
purposes of instruction or examination 

9.42 供 教育 用 途 的 玩 集 (在 教育 机 构 中 使 用 /主要 是 由 没有 版 权 存 在 的 材料 构成 的 /有 足够 的 确 
认 普 明 的 ) (on reserve?) 

9.43 在 教育 机 构 的 活动 过 程 中 表演 、 播 放 或 放映 作品 

9.44 由 教育 机 构 秽 作 广 播 及 有 和 线 传播 节目 的 纪 销 

9.43 教育 机 构 或 学 生 将 已 发 表 作 品 中 的 月 段 藉 翻 印 复 上 站 






















































































情 Things done for 



































讨论 
学 校 忽 然 收 到 和 无线电 视 的 律师 信 指 学 校 在 家 长 会 聚餐 的 集会 当中 播放 了 无 线 电 视 的 XXX 档案 
节目 中 一 段 二 分 钾 讲 述 不 良 学 生 管 教 闫 题 的 影 月 ' 侵犯 了 TVB 的 版 权 ' 学 校 当 如 何 应 付 ? 
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